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THE NATURAL RIGHT OF SUPPORT FROM NEIGHBOR- 
ING SOIL. 


THE right of support of soil from soil was recognized so long ago 
as the time of Charles I., in the case of Wilde v. Minsterley, 
2 Rolle Abr. 564, Tit. Trespass (1), pl. 1. 

In that case it was decided, that if A. build on the confines of his 
land, and B., the owner of adjoining land, afterwards dig in his own 
land so near to the foundation of the house of A. that it falls into 
the pit, no action lies, “ because it was A.’s own fault that he built 
his house so near to the land of B., for he by his act cannot hinder 
B. from making the best use of his land that he can ;” but, Sergeant 
Rolle adds, “It seems that a man who has land nearly adjoining 
my land, cannot dig his land so near my land that tliereby my land 
shall go into his pit ; and, if the action had been brought for this, it 
would lie.” 

The case of Slingsby v. Barnard, 14 Jac. B. R., 1 Rolle R. 430, 
implies a more extended view of this right; for there an action was 
maintained for the fall of a modern house, caused by digging in 
adjoining land: but the facts of the case are not very fully reported ; 
and the case of Wilde v. Minsterley, including the dictum of Ser- 
geant Rolle, has come to be regarded as establishing at once the 
right and its proper limitation. 

The right thus limited to soil unencumbered by buildings has 
been recognized as law by an almost unbroken series of decisions, 
both in England and the United States ; but there has been consid- 
erable diversity of opinion as to its origin. 

Though seemingly a matter of merely abstract interest, the 
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theory adopted on this subject has a very practical bearing upon 
many questions which arise in the course of an inquiry into this 
branch of the law. 

The first view which presents itself is that of an easement, and 
we will first inquire whether this right can be included under that 
head. 

An easement is defined by Mr. Gale, in his learned work on Ease- 
ments, as “a privilege without profit, which the owner of one 
neighbouring tenement hath of another, existing in respect of their 
several tenements, by which the servient owner is obliged ‘to suf- 
fer or not to do’ something on his own land, for the advantage of 
the dominant owner” (Gale on Easem. 3d Lond. ed. p.5). That 
class of easements requiring the owner of the servient tenement to 
suffer something on his own land, is styled by him affirmative ; that 
class requiring the owner of such tenement not to do something 
on his own land, negative. As to origin, easements can only have 
their source in grant, express, implied, or presumed (7. p. 23). 

Starting with these data, we are to ascertain the points of resem- 
blance and difference between the right in question and an ease- 
ment. And, first, can this right be so stated as to come within the 
definition of either kind of easement; and, if so, which? 

It might be said, that the right of support is a right to exert a 
certain pressure upon the neighboring land, and to compress it; 
and an obligation on the part of the servient owner to suffer such 
pressure: but this is not a natural view of the right. If it comes 
under the head of easements at all, it must be classed with those 
which are negative ; and, so considered, it might be defined as an 
obligation on the servient owner not to change the condition of his 
soil so as to deprive the adjoining soil of its necessary support. 

As to its origin, it may, like an easement, be referred to an 
implied grant. According to the theory of the common law, the 
title to all land is derived from a common source,— the crown or 
the people; and the relation of mutual support between any two 
parcels of adjoining land in their natural state must necessarily 
have existed before severance of ownership. Under these cireum- 
stances, if the original grant contained no express stipulations on 
the subject, as we cannot presume it did (see Humphreys v. Brog- 
den, 12 Q. B. 739), a mutual right of support arises between the 
grantees of any two adjoining parcels, upon the principle called by 
Gale “disposition of the owner of two tenements.” He adopts 
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the definition given by the Code Civil, of the similar right called 
Destination du pére de famille, as follows: “ By the destination 
du pére de famille is understood the disposition or arrangement 
which the proprietor of several heritages (fonds) has made for 
their respective use. Sometimes one heritage receives a benefit 
from another, without being in return subjected to an inconvenience 
which could amount to a species of compensation ; sometimes this 
service is reciprocal: but these differences do not in any way 
change the nature or effect of this distribution. If, afterwards, 
these heritages should become the property of different owners, 
whether by alienation or division amongst his heirs, the service 
which the one derived from the other, which was simple desti- 
nation du pére de famille as long as the heritages belonged to the 
same owner, becomes a servitude as soon as they pass into the 
hands of the different proprietors.” — Gale on Easem., 3d Lond. ed. 
p. 82. 

Gale says (p. 85): “This permanent quality affecting the two 
heritages is sometimes affixed by nature itself, as in the case of 


‘water, which holds its natural course, and, as it is observed by 


Brudenell in 12 H. 8, naturdé sud descendit ; sometimes it is artifi- 
cially affixed, as by the erection of a roof, or the placing of a gutter 
throwing the rain-water on the neighbor’s land.” The easement 
thus created must be apparent and continuous (7.). This prin- 
ciple has been applied to drains running under two houses, conveyed 
by original owner of both to different owners; and it was held that 
priority of purchase made no difference (Pyer v. Carter, 1 H. & N. 
916). It has also been applied to the case of two houses built by 
their owner, so as obviously each to need the support of the other 
(Richards v. Rose, 9 Exch. 218). This would be just the case we 
are considering, were it not that the necessity for mutual support 
was there the result of the volition of the owner; in our case, the 
result of the nature of things. But in the case of Canham vr. 
Fiske, 2 C. & J. 126, this principle was applied to running water, 
which seems strictly analogous. 

This view of the origin of the right has been more confidently 
advanced in respect to the right of support to the surface from 
subjacent strata than in respect to lateral support, as the unity of 
ownership in that case must have been actual, and not merely 
theoretic. The question of the origin of this right was treated of in 
Humphreys v. Brogden, ubi sup. That case rested upon the right 
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of support from the underlying strata; and it was objected to the 
plaintiffs recovery, that there must have been original unity of 
ownership, and that the right must be determined by the convey- 
ances which were not in the case. Lord Campbell, C. J., pointed 
out, that there was theoretically an original unity of ownership in 
the case of lateral as well as vertical support, and held that it 
could not be presumed that a right to take away support was either 
granted or reserved at the time of the severance of ownership ; he 
did not, however, place the right on this ground. The distinguished 
counsel for the defence in Hunt v. Peake, John’s Ch. (Eng.) 705, 
seem, however, to consider this as the real origin of the right of 
subjacent support; and this view seems to be countenanced by 
Lord Wensleydale in Rowbotham v. Wilson, 8 H. of L. Cas. 348, 
355, where, in answer to a statement of counsel, that “ it is a settled 
principle of law, that a man is entitled, ex jure nature, to support 
for his land from any thing below the surface, from the subjacent 
strata and also the adjoining land:” he says, “In all such cases 
the origin of the right is supposed to be in a grant made when the 
lands, which had belonged to one proprietor, were by him divided. 
between one or more persons.’ The more mature opinion of Lord 
Wensleydale was, however, otherwise, as we shall see hereafter. 

If we do not adopt this theory, we must, in order to trace the 
origin of the right to a grant, —as is necessary if we are to regard 
it as an easement, — treat it as a case of grant presumed from long 
user, enjoyed nee vi, nec clam, nec precario, or peaceably, openly, 
adversely, and continuously. But, as to presuming a grant of an 
easement of support from any length of user, there are difficulties 
arising from the hardship of considering that user as adverse 
which gives no right of action for its continuance to the owner of 
the tenement affected, and can only be interrupted by an excava- 
tion on the servient tenement necessitating great expense and 
labor. Whether the presumption of such a grant can arise in such 
a case, will be more properly considered in an inquiry into the 
right of support for ancient houses; and we shall not enter upon 
it here. 

But while this right bears much resemblance to an easement, — 
so much as perhaps to justify the use of the expression “ natural 
easement,” sometimes applied to it,-—the cases are quite uniform 
in speaking of it as a common or natural right, incident to the 
ownership of land. This can only be understood as meaning that’ 
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it results from a rule of law, and not from grant. Thus Sergeant 
Hayes, arg. in Rowbotham v. Wilson, 8 E. & B. 136, “ When it is 
said that the owner of the surface is of common right entitled to 
the support, the meaning is that he has the title without proof or 
presumption of grant.” The relation of mutual support has, it is 
true, existed for ages; but there is no law of nature violated when 
that support is removed. A man digging in his own ground, and — 
causing the caving-in of his own soil, violates the natural law of 
mutual support as much as if he causes the caving-in of his neigh- 
bor’s land. It is only when we find land in the possession of 
different owners that we can speak of the right of support, and that 
right takes its rise from the relations of man to man. It is a social 
right: its root is in natural justice and in public policy, that is, in 
law. And we find the dictate of natural justice and of public policy 
embodied in the legal maxim, “ Sic utere tuo ut alienum non ledas.” 
Of this maxim, Erle, J., thus speaks in Bonomi v. Backhouse, 
27 L. J. (N. 8.) Q. B. p. 388: “The maxim, ‘Sic utere tuo ut 
alienum non ledas,’ is mere verbiage. A party may damage the 
property of another where the law permits, and he may not where 
the law prohibits: so that the maxim can never be applied till the 
law is ascertained; and, when it is, the maxim is superfluous.” The 
same reproach may be made against all legal maxims and rules: 
all are limited and restrained by other maxims and rules; none 
are absolute. It is true, that if alienwm, as Mr. Gale says in 
p- 348 of his valuable treatise, is to be translated “the rights of the 
neighboring owner,” the maxim becomes at once absolute and 
worthless. Such translation we hold neither to show good Latinity 
‘nor good sense. In saying that in this maxim is to be found the 
true source of this right, we are sustained by the great preponder- 
ance of authority. Lord Campbell says in Humphries v. Brogden, 
12 Q. B. 739 p. 744: “ It stands on natural justice, and is essential 
to the protection and enjoyment of property in the soil. Although 
it places a restraint on what a man may do with his own property, 
it is in accordance with the precept, ‘Sic utere tuo,” &ce. Lord 
Wensleydale says in Rowbotham v. Wilson, 8 H. of L. Cas. 348, 
p- 859: “* Whether the right to the support given by the land below 
to the land of the owner of the surface, when the strata belong to dif- 
ferent persons, is properly to be called ‘ an easement,’ as it is by Mr. 
Gale in his excellent Treatise on Easements, — a ‘natural ease- 
ment ;’ or whether it is to be termed a ‘right, ex jure nature, to 
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that support; or whether the owner of the surface has merely a 
right to enjoy his own land, in its natural state and condition, with 
a right of action against the owner of the land adjoining or sub- 
jacent when the act of his neighbor does him an injury, are 
questions immaterial, as it appears to me, to the decision of this 
case, though the last proposition appears to be fully established by 
the judgment of the Court of Exchequer Chamber in Bonomi v. 
Backhouse.” Bramwell, B., in Rowbotham v. Wilson, 8 E. & B. 
136, p. *146, says: “ Now, 1 think it inaccurate to say, that the 
plaintiff is claiming any kind of easement, qualified or otherwise ; 
an easement seeming to me to be something additional to the ordi- 
nary rights of property. I think the plaintiff is merely claiming 
the common right, not to be injured in his property by the way in 
which another uses his.” So Coleridge, J., in Bonomi v. Back- 
house, E. L. & E. 622, p. *639: “If he so deals with his land, he 
uses it so as to injure his neighbor; and the forbiddance of this I 
still venture to think not uselessly or imperfectly expressed in the 
maxim of the Roman law, ‘ Sic utere tuo,” &c. So Parker, C.J., 
12 Mass. 220, p. 224; and authorities might be multiplied to al- 
most any extent. 

Still another and much narrower view of this right has been 
taken; namely, that it is only a right of action for the taking of 
the soil which slides into the excavation. This view finds some 
countenance in the language of Sergeant Rolle, in his comment on 
Wilde v. Minsterley, before quoted. Mr. Dane says (2 Dane’s Abr. 
p- 717): “I may dig in my own land to my line, but not so as to 
cause my neighbor’s land to cave in, or his wall built on his land 
to fall down ; for his right to his land extends to the same line, and 
I trespass on his land when I cause it to cave in, as much as if I 
entered upon it, and dug up as much of his land as I cause to cave 
in,” &c. In Hay v. The Cohoes Co., 2 Comst. 159, p. 162, Gardi- 
ner, J., says: “In the last case (digging so that neighbor’s soil 
slide into pit), the injury would consist in depriving the owner of 
a part of the soil to which his right was absolute. No degree 
of care in the excavation by the pit-owner would, I apprehend, jus- 
tify the transfer of a portion of another man’s land to his own.” 
So in Richardson v. Vermont Central R.R., 25 Vt. 465, p. 471, 
Bennet, J., says, “ The injury is in depriving the owner of a por- 
tion of his soil, to which his right was absolute.” See also Amer. 
note to Brown v. Windsor, 1 C. & J. *20. : 
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This doctrine would leave many cases of damage, quite as real 
as an actual transfer of the soil, unprovided for; e.g. a cracking 
of the soil without its actual fall, or, where subjacent support is in 
question, a partial subsidence. 

We have not found any English cases in which the right of land 
to lateral support from land was the precise point decided, though, 
as is said in Foley v. Wyeth, 2 Allen, 131, p. 132, “ few principles of — 
the law can be traced to an earlier or to a more constant recogni- 
tion, through a long series of uniform and consistent decisions, than 
this.” There are, however, American authorities upon the point; 
Thurston v. Hancock, 12 Mass. 220, being the leading case. 

Notwithstanding the agreement of the authorities in favor of this 
right, it has been sometimes questioned : thus in Radcliff’s Exor.’s 
v. Mayor, &c. of Brooklyn, 4 Comst. 195, pp. 202, 203, Bronson, 
C. J., speaking of Lasala v. Holbrook, says: “ Although this was 
not the point in judgment, the opinion of the chancellor is entitled 
to great weight ; and the reasoning is not without some force, that, 
so long as my land remains in its natural state, 1 ought not to be 
deprived of the use of it in that state by any act of my neighbor, 
though done in his own soil. But, still, 1 think the reasoning 
unsound, especially in reference to property in cities and large 
towns. If the doctrine were carried out to its legitimate conse- 
quences, it would often deprive men of the whole beneficial use of 
their property. An unimproved lot of land in the city of Brooklyn 
would be worth little or nothing to the owner, unless he were 
allowed to dig in it for the purpose of building; and, if he may not 
dig, because it will remove the natural support of his neighbor’s 
soil, he has but a nominal right to his property, which can only be 
made good by negotiation and compacts with his neighbor. <A city 
could never be built under such a doctrine. I think the law has 
superseded the necessity for negotiation, by giving every man such 
a title to his own land, that he may use it for all the purposes to 
which such lands are usually applied without being answerable for 
consequences, provided he exercises proper care and skill to prevent 
any unnecessary injury to the adjoining land-owner. The saying 
of Rolle may have been a wise one in his day, but it is not well 
adapted to our times.” 

Mr. Dane, too, seems to have at one time questioned this right. 
In 2 Dane’s Abr. p. 715, § 13, he says: “ It has been decided, that 
if A. dig a pit in his adjoining land, so near my land that my land 
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falls into it, it is an injury to me, and I may have an action on the 
case against him. But can I have this action, if, in digging the pit, 
he make the usual and reasonable use of his land?” He seems, 
however, to have answered his own query on the next page. We 
may add to this short list of queries that of Tenterden, C. J., in 
Wyatt v. Harrison, 3 B. & Ad. 871. 

Upon the subject of vertical support, Humphreys v. Brogden, 
ubi sup., is directly in point, and a leading case. 

Condition of the land claiming support. — It is generally said, that 
the land requiring support must be in its natural state (Washburn 
on Easements, p. 431, § 3), or unincumbered by buildings (Gale 
on Easements, 3d Lond. ed. p. 311). . This does not mean, that, if 
a building is placed upon the land, no recovery can be had, in any 
case, for an injury to soil arising from excavation on the adjoining 
land (Thurston v. Hancock, 12 Mass. 220; Brown v. Robbins, 
4 H. & N., 186; Foley v. Wyeth, 2 Allen, 131). Wood, V.C., in 
Hunt v. Peake, Johns. Ch. (Eng.), 705, 712, well illustrates the folly 
of such a holding of the law: “ In fact, the weight of such houses 
would bear about the same proportion to that of two hundred feet of 
soil which a chimney-pot bears to a house; and it would really be 
absurd to suppose, that the extra load of the house was the thing 
which caused the ground to yield for want of support.” An action 
may, in such a case, be maintained for the injury to the soil, pro- 
vided the weight of the house did not contribute to the injury. 
— See cases above cited. 

Indeed, it is not clear that an action may not be maintained 
in such a case, even if the weight of the house contributes to the 
fall. Merrick, J., in delivering the judgment of the court in Foley 
v. Wyeth, ubi sup., says: “ Whether, if the pressure of the weight 
of artificial structures, which the owner has placed upon his own 
land for a lawful purpose and in its reasonable use, contributes to 
cause a slide or crumbling-away of his soil into a pit excavated in 
an adjoining close by another proprietor, this will deprive him of 
the right to remuneration for the injury sustained, may be con- 
sidered ‘to be at least open to denial. It may be determined when 
the precise question arises.’ Bennett, J., in Richardson v. Ver- 
mont Cent. R.R., 25 Vt. 465,471, says: “If there is any error in 
the decision of the case in the 12 Mass., it is, 1 apprehend, to be 
found in the courts not discriminating between the soil that fell 


into the excavation from its own inherent weight, and that which ° 


nwa 


| 
4 
| 
XUM 


FROM NEIGHBORING SOIL. 9 


was pressed in by the house.” — See Partridge v. Scott, 3 M. & W. 
220. 

What is meant by the rule it is not so easy to say. It is clear, 
that, if the building or erection injured by the withdrawal of sup- 
port from the soil be modern, and nothing farther appear, there 
can be no recovery in respect to the damage to the house. This 
has been the law ever since the case of Wilde v. Minsterley. See | 
Washburn on Easements, p. 436, and cases cited. And this would, 
as it seems, apply to every thing which could increase the lateral 
pressure, as trees (see Caledonian Railway Co. v. Sprot, 2 Macq. 
Scotch, &c. Cas. in H. of L. 449, p. 451, by Lord Cranworth ; but 
see Wyeth v. Allen, ubi sup., which speaks only of artificial eree- 
tions), banks, walls (but see Dane’s Abr., ubi sup.), and a uniform 
addition to the surface or “ made land.” But as to what circum- 
stances, if any short of express agreement, will enable the owner 
to recover for the injury to his buildings and erections as well as 
his soil, authorities are by no means agreed. 

If the house be ancient, or erected on ancient foundations, the 
English doctrine is, that an easement of support exists, in analogy 
to the easement of light and air. This doctrine is supported by a 
few cases where the point was apparently directly decided, though, 
to use the words of Vice-Chancellor Wood in Hunt v. Peake, ubi 
sup., it was “ not very precisely brought out by the circumstances 
of any” of them, and by numerous dicta. The distinction was 
first stated in Palmer v. Fleshees, 1 Sid. 167, 15 Car. II., B. R.; S.C. 
Palmer v. Fletcher, 1 Lev. 122: “ Kelling, Justice, doubted ; but 
Twisden, J., said that these differences had been taken before this 
time, upon an action brought concerning a house in Shoe Lane.” 
Stansell v. Jollard, Selw. N. P. *457, and Hide v. Thornborough, 
N. P., 2 Carr & K. 250, are the most direct authorities. In the 
latter case, Parke, B., said: “ If there was twenty years’ enjoyment 
by the plaintiff of the support of the house from the defendant’s 
land, and it was known that the defendant’s land supported the 
plaintiff’s house, that is sufficient to give him a right of support” 
(see Humphreys v. Brogden, wbi sup.). All the cases are collected 
in Hunt v. Peake, ubi sup. 

Lord Tenterden, C. J., in Wyatt v. Harrison, 3 B. & Ad. 871, 
p- 875, says: “ Whatever the law might be, if the damage com- 
plained of were in respect of an ancient messuage possessed by the 
plaintiff at the extremity of his own land, which circumstance of 
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antiquity might imply the consent of the adjoining proprietor at a 
former time to the erection of a building in that situation, it is 
enough,” &c. This is the most plausible statement that can be 
made of the ground of this alleged right; yet how can the assent 
of the adjoining proprietor be implied,-when he had never any 
opportunity to express his dissent? He could bring no action 
against his neighbor for doing what he had a perfect right to do. 
It is a mockery to say, that he might have dug up his land within 
the period of prescription. The doctrine has been very much 
shaken in England by the recent case of Solomon v. Vintner’s Co., 
4 H. & N. 585, where the question was much discussed, though not 
decided. Pollock, C. B., said: “It seems to us, in the absence of 
all evidence as to origin or grant, the only way in which such a 
right can be supported is that suggested by Lord Campbell in 
Humphreys v. Brogden; namely, an absolute rule of law similar 
to that which is stated to have existed in the civil law. But there 
is no authority for any such rule to be found; at least, none was 
brought before us. Lord Campbell compares it to a right to lights. 
But this right is created by express enactment; and it does seem 
contrary to justice and reason, that a man, by building a weak 
house adjoining to his neighbor’s, can, if that weak house at all 
gets out of the perpendicular, and bears upon the adjoining house, 
thereby compel his neighbor either to pull down his own house 
within twenty years, so as to prevent a right from being acquired 
by twenty years’ enjoyment ; or to bring some action, the nature of 
which is not very clear; or to otherwise acquire an adverse right 
against him.” This was a case of support claimed from buildings, 
not from soil; and the circumstances were peculiar. Plaintiff’s 
house leaned from the perpendicular against the house of a third 
party, and this house against house of defendant. The removal of 
defendant’s house caused the fall of both the others, and was the 
ground of action. The court decide adversely to plaintiff, but 
intimate that they might have felt constrained by the authorities to 
sustain the action, had the houses directly adjoined. Speaking of 
the remarks of Pollock, C. B., just quoted, Wood, V.C., says in 
Hunt v. Peake, ubi sup.: “These observations must be read with 
reference to the case then before the court, which was very different 
from Humphries v. Brogden: but they nevertheless have a bearing 
upon the question in discussion in this case ;” that is to say, upon 
the possibility of acquiring a prescriptive right to support of a 
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building from adjacent soil. The difficulties presented by such a 
case are more serious than those in Solomon v. Vintners Co., since 
no form of action could be devised which would lie. The opinion 
of Wood, V. C., is, however, favorable to the acquisition of such a 
right, though he calls it a knotty point of law. 

We have, not found any case directly in point in the United | 
States. The dicta are generally favorable to such. right (Lasala 
v. Holbrook, Thurston v. Hancock, Whitcomb v. Vermont Central 
R.R., per Redfield, J. ubi sup.; Charless v. Rankin, 22 Mis. (1 
Jones) R. 566). In Foley v. Wyeth, ubi sup., though the facts do 
not present the case of an ancient building, the language of the 
court seems to imply that no recovery can be had, under any cir- 
cumstances, for injury to a building by skilful and careful excava- 
tion of adjoining land. The analogous doctrine of lights has been 
so generally discarded in this country, that we are disposed to be- 
lieve that the prescriptive right of support to houses will be also 
rejected, when fairly presented for decision. 

It is clear, that, if a piece of land is granted with buildings upon 
it, or for the purpose of building, a right of support is implied in 
the grant (Caledonian Railway Co. v. Sprot, ubi sup.). So, in case 
of buildings existing on land before severance, a right to support 
goes with the house (Richards v. Rose, ubi sup.). When we leave 
the doctrine of presumed grant, we can only fall back upon the 
maxim, ‘Sic utere tuo,’ &c. Are there any circumstances in 
which this maxim is applicable to buildings as well as lands? It 
seems to us, that, if ancient houses are really entitled to support as — 
such, it can only be upon the ground of this maxim applied to the 
case on grounds of public policy. But, that public policy requires 
such an application, we are by no means certain. That there are 
cases, however, irrespective of the antiquity of the building, where 
the maxim is applicable, we have no doubt. 

.“ The case in Rolle, and others, holding that a man who builds 
his house upon the margin of his land cannot recover, were thought 
to fall within a qualification of the maxim, ‘Sic utere tuo,’ &e. ; 
viz., that he who complains of the use which another makes of his 
own property, must himself be free from fault”? (Farrand v. Mar- 
shall, 21 Barb. 409, p. 422). We think that this hardly expresses 
the real nature of this limitation of the maxim. The maxim is not 
a strict command, “ Thou shalt not injure ;” but it expresses our 
common inter-dependence as members of society: that A. may have 
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any right at all, B. must give up a portion of his. If B. dig his land 
so that A.’s is destroyed, society is injured as well as A., and the 
common condition of all property is violated ; but, if A. build on his 
land so that a great amount of support is necessary for his house, 
he does no wrong, the house is his property, so that the maxim 
literally applies: but the conditions are now reversed ; and it is not 
right that B. should be deprived of the beneficial use of his land, 
that A. may enjoy, not his land, but a particular use of it. — See 
Hay v. Cohoes Co., 2 Comst. 159, 162, Gardiner, J. 

The true rule would seem to be, that one owner may make any 
reasonable improvements in his own land, and be protected therein 
from damage, provided this does not interfere with a like reasonable 
use by adjoining owner of his land. — See Rand’s note to Thurston 
v. Hancock, ubi sup. 

Trees for instance, in many instances, must by their roots tend 
to prevent a rupture of the soil, rather than to cause it. What 
reason is there why the adjoining owner should be compelled, by 
the maxim, * Sic utere tuo,” to give support to land, but not to that 
which makes land alone worth having, — its agricultural products, 
and reasonable erections upon it? If no additional amount of 
support is required, we think there can be no doubt. The mere 
increase in the value of the surface, and the consequent increase 
in the penalty for a damage to the soil, is surely no reason for 
refusing to apply the maxim to this case. But it will be said that 
all erections do actually increase somewhat the burden of support. 
Suppose it to be theoretically so: if their being on the land does 
not make such a difference, that without them the adjoining owner 
could dig more beneficially in his land without causing damage to 
adjoining land than he could if the erections were there, he is not 
damaged by their being there. Suppose a cart to be upon the land: 
the adjoining owner can practically dig just as far without disturb- 
ing cart and soil as he could without disturbing soil, if the cart were 
away; and yet the cart may exert a pressure of many pounds. As 
Wood, V. C., says in Hunt v. Peake, ubi sup., p. 713: “ The plain- 
tiff had a clear right to build as he thought fit upon his land, upon 


‘the assumption that sufficient support would be left to bear the 


burden of the soil itself.’ It should, at least, always be open as a 
question of fact, whether the giving way of the soil would have 
taken place to the same extent, if the erections had not been there; 
and, if so, the damage to the erections must be recoverable, as well 
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as the damage to the soil. This is clearly established law in Eng- 
land. — See Brown v. Robbins, Hunt v. Peake, whi sup.; Stroyan v. 
Knowles, 6 H. & N, 454. 

There are some American authorities which favor, at least by 
implication, this view of the law. Thus in Lasala v. Holbrook, 4 
Paige’s Ch. 169, it is held, that “ where a person, in the exercise of 
ordinary care and skill in making an excavation for the improve- 
ment of his own lot, digs so near the foundation of a house on the 
adjacent lot as to cause it to crack and settle, he will not be liable 
for the injury, if such excavation would not have injured the adja- 
cent lot in its natural state.” 

But Foley v. Wyeth, whi sup., is a direct authority the other 
way. Here there was injury to house as well as land; and, that 
the weight of the house did not contribute to the injury, we must 
understand from the statement of the court before quoted, and yet 
damages are given only for the land. The court, after stating that 
the right to recover for damage to the soil “ does not depend upon 
negligence or unskilfulness, but upon the violation of a right of 
property which has been invaded and disturbed,” add, “ This un- 
qualified rule is limited to injuries caused to the land itself, and does 
not afford relief for damages by the same means to artificial struc- 
tures. For an injury to buildings which is unavoidably incident 
to the depréssion or slide of the soil upon which they stand, caused 
by the excavation of a pit on adjoining land, an action can only be 
maintained when a want of due care and skill, or positive negli- 
gence, has contributed to produce it.” There are no cases cited to 
this point, and it is not discussed, but is simply stated without 
even a reference to the distinction taken in Brown v. Robbins, cited 
in this very case with apparent approval. This case is seemingly 
approved in Washburn on Easements, p. 442: at least, it is not 
questioned, though, on p. 436, the author states, as well settled 
law, “that the owner of a building, standing near the land of 
another, has no right to hold the same protected from any excava- 
tion in the adjacent land which would not injuriously affect the 
soil on which it stands, if not burdened with such building, unless,” 
&c. The cases which admit of this distinction apparently treat it 
as a question of consequential damage: in one case, it is compared 
to the case of a horse pasturing on the land, and killed by a sub- 
sidence ; and, so considered, we cannot see how the damage could 
be held too remote: but, as the erections are permanently there, 
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and rightfully so, it seems to us that the damage to them is a pri- 
mary and not a secondary consequence of the wrongful excavation, 
—a consequence, not of the subsidence of plaintiff’s soil, but of 
the wrongful withdrawal of support due immediately to both land 
and erections. 

We can see that there may be disadvantages in giving damages 
for a house, in every case where a jury can be got to say that the 
weight of the house did not contvibute to the injury, and that this 
would go very far towards giving all buildings an immunity from 
damage from excavations in neighboring land; yet the distinction 
seems to us to rest on valid grounds. But, as we stated above, 
even if the adjoining owner could not dig so deep without injury 
to soil, if there were erections as if there were not, even then we 
think the maxim, “ Sic utere tuo,” applies, if a reasonable scope is 
left within which the adjoining owner can dig without injuring the 
soil. A. is not to be prevented from improving his property in a 
reasonable manner for fear that B., by an unreasonable and unusual 
exercise of his right of ownership, may destroy his erections. 

No case has gone the length of deciding, that a house, properly 
built, and placed upon the centre of a lot of a reasonable area, can 
be destroyed with impunity by an unusual and unreasonable excava- 
tion on adjoining land; e.g. by digging away a hill for gravel or clay. 
Farrand v. Marshall, which presents somewhat sucha state of 
facts, intimates pretty strongly, though the point was not decided, 
that an action would lie in such a case for injury to the house. 
The court, in that case, go so far as to doubt, whether, as an origi- 
nal question, a house built even on the confines of a lot would not 
be protected against unreasonable excavation of adjoining soil ; and, 
if the building on the confines were reasonable, as in the case of a 
city lot, we think the maxim, “ Sic utere tuo,” &c., would require 
such protection to be accorded. 

The situation of the land. — Let us suppose three adjoining sur- 
face closes, to be owned by A., B., and C., lying in the order named ; 
and that mineral strata lying under them are respectively owned 
by a,b, and c. A. is entitled to vertical support from a, and to 
lateral support from B. and 4, and, if necessary, from C.ande. For 
lack of better names, we may use the terms adjacent, neighboring, 
subjacent, subjacent adjacent, and subjacent neighboring. All these 
different cases are to be found in the reports. 

The case put in Rolle’s Abr. is one of adjacent support: so are 


FROM NEIGHBORING SOIL. 15 


Thurston v. Hancock, 12 Mass. 220; Farrand v. Marshall, 19 Barb. 
380; 8. C. 21 Barb. 409; Richardson et al. v. Vermont Central 
R.R., 25 Vt. 465; McGuire v. Grant, 1 Dutch. 356. The cases of 
Foley v. Wyeth, whi sup.; of Shrieve v. Stokes, 8 B. Monroe, 453, 
were cases of neighboring support; that is, of damage from exca- 
vations on neighboring land not adjoining. Humphreys v. Brog- 
den, The Caledonian Railway Co. v. Sprot, ubi sup.; Harris v. 
Ryding, 5 M. & W. 60; Rowhbotham v. Wilson, 6 E. & B. 593; S. — 
C., 8 E. & B. 123; 8. C., 8 H. of L. 348, were cases of subjacent 
support. Partridge v. Scott; Brown v. Robbins; Hunt v. Peake, 
ubi sup.; Bibby v. Carter, 4 H. & N., 153, were cases of subjacent 
adjacent support; that is, the excavations complained of were be- 
neath the surface of adjoining land. Stroyan v. Knowles, 6 H. & 
N. 454, Was a case of subjacent neighboring support; that is, land 
of third parties intervened between the close injured and the close 
beneath the surface of which the excavations were made. 

There is no distinction of principle between these cases. In 
Humphreys v. Brogden, the right of subjacent support is placed 
squarely on the same ground with the right of lateral support, and 
that case has never been shaken; though, as we have seen, there 
have been attempts to distinguish these rights, on the ground that 
lateral support is from natural right subjacent from original unity 
of ownership. 

The distance intervening between the excavation and the place 
where the injury is caused, is not important so long as the causa- 
tion can be distinctly proved. Thus, in Bonomi v. Backhouse, 
E. B. & E. 622, the excavation was two hundred and eighty yards 
from the place of damage. There the two closes were adjoining ; 
but in Stroyan v. Knowles, ubi sup., they were not; and the position 
of Sergeant Bovill in the argument, that “ it is wholly immaterial 
that the works did not immediately adjoin the plaintiff’s premises,” 
seems fully sustained by the judgment in the cause. It might, 
perhaps, be inferred from the language of the court in Shrieve v. 
Stokes, ubi sup., that the right of support is limited to the adjoining 
close. Marshall, C. J., says (p. 458): “ Unless the defendent was 
entitled to have his house supported, not only by the alley, but by 
the compact earth on the defendant’s lot adjoining the alley, the 
mere removal of that earth was not a breach of duty in the de- 
fendant ;” but this amounts to no more than a qguere, and there 
is certainly no such point involved in the case. 
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Damages.— The measure of damages to soil seems to be the 
diminution in value of the lot. It was thus held in the case of 
McGuire v. Grant, wbi sup., where, the plaintiff’s lot being much 
higher than the street, and it having crumbled away largely by 
| reason of excavations on the defendant’s lot, it was contended that 
| the true measure of damages was the expense of restoring premises 
| to former condition, by means of a permanent wall of support and 
filling in; but the court considered such a rule unjust, as the lot, 
when reduced to grade of the street, might be almost as valuable 
as before. 

In Charless v. Rankin, wbi sup., which was an action for injury 
to a house, the measure of damages was held to be “ the amount 
of money required to rebuild plaintiff’s house as it was before the 
fall, and the value of the house thrown down to plaintiff, during 
the time necessarily taken to rebuild it, with the interest on those 
amounts from the time when the house was completed, after its 
fall, to the present time.” 

In Shrieve v. Stokes, whi sup., it was held that the true rule 
was “ to put the plaintiff in as good a position as before,” and that 
the probable cost of rebuilding wall was one of the elements which 
might be taken into consideration. 
| In. Hide v. Thornborough, ubi sup., it is held that the damages 
| should be such “as to put the plaintiff in the same state in which 
he was before, but the jury ought not to give him a new house for 
an old one.” 

In Stroyan v. Knowles, and Hamer v. Knowles, 6 H. & N. 454, 
the plaintiff in the first action recovered for damages to his rever- 
sion, the premises having been under a lease at the time when 
the injury was done, though he had, since the damage, sold the 
land, in ignorance of the injury, for a full price to the lessee, and 
had in fact received no damage, he really suing for the benefit of 
the purchaser: the plaintiff in the second action was the original 
lessee and subsequent purchaser of the estate, and he recovered 
damages in respect of the deterioration in the value of the man- 
ufactory, the machinery broken, the increased expense of keeping 
it in-repair and working order, and the diminished profits, both in 
respect of his occupation before and after the purchase. Fresh 
injury had been caused by working of the mines since the pur- 
chase; and though, before action brought, the owner of the mine 
had ceased to work it injuriously, yet the land continued to sub- 
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side, and the plaintiff recovered for damages accruing since com- 
mencement of action. 

Contributory acts of plaintiff or third party.— We have already 
inquired into the effect of building on the land. In Farrand v. 
Marshall, wbi sup., the rule is laid down generally, that the party 
making the excavation is liable, “ provided his neighbor has done 
nothing with his own land contributing to produce the injury, and 
in hostility to the legitimate and proper exercise of the other’s ~ 
paramount right to improve his own premises.” Thus, where 
plaintiff has excavated under his own land, making it require more 
support than it otherwise would, he cannot recover.—See Par- 
tridge v. Scott, whi sup. 

A contributory act of a third party will not protect defendant. 
Thus in Foley v. Wyeth, where it was claimed that the injury would 
not have happened had it not been for the pressure of buildings of 
third parties on adjoining lands, the court say that the defendant 
“cannot exonerate himself by showing, that the particular injury 
complained of would not have occurred, if other persons had never 
made alterations or improvements upon their respective closes.” 
— So Brown v. Robbins, ubi sup. 

The question of plaintiff’s contributory act generally comes up in 
cases hinging on negligence. The rule seems to be, that, if dam 
age would have happened, even if there had been no contributory 
negligence on part of plaintiff, he may recover. So where the plain- 
tiff’s negligence consists in a faulty construction of the house, or 
in suffering it to be out of repair, it would seem he may recover, if: 
defendant negligently injure the defective structure (see Richart 
v. Scott, 7 Watts, 460; Dodd v. Holme, 1 A. & E.493). So it was 
held, that the omission of the plaintiff to shore his house properly 
did not prevent his recovering for injury resulting from negligent 
act of defendant (Walters v. Pfeil, Moody & M. 362; and see note 
supporting it, on ground that plaintiff would have sustained some 
injury, even if he had taken the proper precautions). — See Smith 
v. Hardesty, 31 Mis. R. 411. 

Motives of the defendant.—It is laid down in Washburn on 
Easements, p. 439, that, “ though one, by excavating within his own 
premises, cause an injury to his neighbor’s premises, he would not 
be responsible therefor, if he had no just cause for supposing such 
a consequence would follow, and it resulted from some unforeseen 
cause.” The cases cited are Shrieve v. Stokes, wbi sup., and Trower 
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ening serious injury to land or buildings which have a right of 
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v. Chadwick, 6 Bing. N. R. 1. The latter case was one simply of 
negligence ; and, of course, a less degree of care would be necessary 
where there was no reason to expect damage to ensue: but that 
ease does not go to sustain such a defence where the ground of 
action is negligence in law; that is, the violation of a legal right. 
Shrieve v. Stokes does contain a dictum that sustains the text; but 
the case is a loose one, and cannot, we think, be sustained on this 
point. We take the law in such case to be as stated by Gibbs, C. 
J.,in Sutton v. Clark, 6 Taunt. 29, p. 44, “where an individual, 
for his own benefit, makes an improvement on his own land accord- 
ing to his best skill and diligence, and not foreseeing it will pro- 
duce any injury to his neighbor: if he thereby unwittingly injure 
his neighbor, he is answerable. " —But see Rockwood v. Wilson, 
11 Cush. 221, p. 227. 

That a person is liable for making an excavation on his own land 
to the injury of another, with a malicious motive, though the cir- 
cumstances be such that he would not otherwise be liable, is a 
proposition which the authorities leave in some doubt. McGuire 
v. Grant, ubi sup.; Panton v. Holland, 17 Johns. 92, have dicta in 
the affirmative ; but in Pickard v. Collins, 23 Barb. 444, it was held, 
that “ bad motives in doing an act which violates no legal right of 
another, cannot make the act a ground of action.’’ — See Smith v. 
Kenrick, 7 C. B. 515, p. 564; Callender v. Marsh, 1 Pick. 418, 
p. 483. 

In Benjamin v. Wheeler, 8 Gray, 409, it was held, that an action 


- for injuries occasioned to land of an abutter by acts done by diree- 


tion of a surveyor of highways, in digging a watercourse in a 
highway with the approbation of the selectmen, cannot be supported 
by evidence that the surveyor acted wantonly, and with the inten- 
tion of injuring the plaintiff. 

Substituted support. — As the right of support is in reality merely 
a right of action for damage caused by its withdrawal, the soil can 
be removed, if other support (as, for instance, a wall) is substituted ; 
and no cause of action will arise, if there is no damage. 

Statute of Limitations. — Upon the same ground stated under the 
last head, the statute begins to run from the time of damage to 
the land, not from the time of the act causing the damage. — See 
Bonomi v. Backhouse in Exch. Ch., E. B. & E. 622. 

Injunction. — An injunction will lie against an excavation threat- 
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support from the excavated land.— See Farrand v. Marshal , and 
Hunt v. Peake, ubi sup. 

Negligence. — Mr. Gale, in his Treatise on Easements, 3d Lond. 
ed. p. 349, after having laid down the distinction between negli- 
gence in law and negligence in fact, and pointed out the confusion 
which has arisen from the practice of alleging negligence in fact 
for greater security, when the real cause of action was negligence 
in law, that is, an injury to a legal right, goes on to say, that some © 
modern authorities “ appear to lay it down as being, in every case 
at large, for the decision of the jury, whether a reasonable degree of 
caution has been exercised. The inconvenience that must result — 
from the absence of some more precise and definite rule of law is 
obvious. A man could scarcely exercise upon his own land one of 
the most ordinary rights of property, without exposing himself to 
an action for damages, the event of which would depend upon the 
varying opinion of a jury, founded on the proverbially conflicting 
testimony of surveyors.” On p. 371 he says: “ Subject to the 
restriction already mentioned, that an encroachment must not be 
removed with unnecessary violence, there seems nothing to take 
this class of cases out of the rule before adverted to,—‘ That a 
party, confining himself within the limits of his own property, may 
deal with it as he will ;’” and in a note, “ This view is supported by 
Gayford v. Nicholls, 9 Exch. 702, in which, the plaint being in part 
for negligently taking away the support of a modern house, the 
judge was held to have misdirected the jury, in leaving to them 
the question of negligence. In several modern text-books, not 
including Wm’s. Saund. (see vol. 2, 400, n. (a) of that invaluable 
work), it is laid down, without further authority than the cases 
above distinguished by the learned author (Walters v. Pfeil, Dodd 
v. Holme, Trower v. Chadwick, Smith v. Kendrick), that an action 
is maintainable against a land-owner for negligence, in removing 
the support afforded by his land to the modern house of his neigh- 
bor. ...It should seem, that, in this class of cases, if the mere 
removal occasions the fall, the defendant is not liable, however 
negligent may have been the manner of the removal—for his act 
was confined to his own land: but, if it was not merely the removal, 
or omission to do things to prevent its effect, but the manner 
of the removal which caused the fall, then he is liable; for then, 
of necessity, his act must have extended beyond his own land, 
and the force proceeding from it must have entered the plaintiff’s 
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land, and actively created there the motion which produced the 
fall.’’ 

We are not quite sure that we apprehend the author’s meaning. 
If we are to understand, that, if you put your beam into your neigh- 
bor’s wall,-or build your wall partly on his foundation, he is liable 
for negligence in removing it; but, if you carefully keep within 
your own boundary, he may be as negligent as he pleases in digging 
near your foundations, we do not believe this to be law. 

First, as to the cases distinguished by Mr. Gale. He disposes 
of Walters v. Pfeil by saying, that the language of Lord Tenterden 
“ evidently applies to a case of usurpation having taken place, as 
otherwise there could be no necessity for shoring.” We think there 
is no foundation for this remark. Dodd v. Holme, we are told, 
“ from the variety of points which combined to form the judgment 
of the court,” “can hardly be advanced as a decision upon this 
precise point.” Of Chadwick v. Trower he says (p. 364): “ That 
court was decidedly of opinion, that a man was under no obligation 
towards his neighbor to use any care in dealing with his own prop- 
erty, where he had no notice of the existence on his neighbor’s 
land of structures which might be injured by acts done on his own ; 
and the court certainly did not say any thing to indicate that any 
such obligation would exist by law, if notice had been given.” 

But the court do say: “ The question is, whether the law imposes 
upon the defendant an obligation to take such care in pulling down 
his vaults and walls as that the adjoining vault shall not be 
injured. Supposing that to be so where the party is cognizant of 
the existence of the vault, we are all of opinion that no such obli- 
gation can arise where there is no averment that the defendant had 
notice of its existence, for one degree of care would be required 
where no vault exists, but the soil is left in its natural and solid 
state; another,” &c. Now, we think this does imply that such a 
degree of care is to be exercised as is reasonable, under the circum- 
stances known to defendant. The court, moreover, seem to con- 
sider the plaintiff as claiming a sufficient amount of care to protect 
him from all damage, which would amount to a duty on part of 
defendant to insure, and is a very different thing from the reason- 
able care which we believe to be required. 

As to Gayford v. Nicholls, the question involved was not negli- 
~ gence, but the responsibility for the acts of a contractor’s servants 
on one’s own land. 
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Smith v. Kendrick, so far as it is in point, is in our favor; so is 

Harris v. Ryding, wbi sup. The analogy relied upon by Mr. Gale 
between the non-liability to fence a pit on one’s own land, and the 
non-liability for negligent withdrawal of support, fails for several 
reasons. A person must commit a trespass before he can fall into 
the pit; but no degree of care can prevent injury from a secret and 
negligent withdrawal of support (see Howland v. Vincent, 10 Metc.. 
871). We are inclined to think, that Mr. Gale’s principal conten- 
tion in the above passages is against holding the defendant liable 
for not taking precautions upon plaintiff's land, as, for example, 
by shoring ; and, if this is his meaning, we admit that the law is 
80. 
The American cases, we think, leave little doubt as to our law. 
In Panton -v. Holland, wbi sup., it was held, that a person building 
a house contiguous to another “is not liable for any consequential 
damage, provided he has used due care and diligence to prevent 
any injury to the house of the other.” McGuire v. Grant, ubi sup., 
per Green, C. J., p. 361: “The existence of improper motive, or 
of negligence or unskilfulness in the performance of the work, are 
questions for a jury.” 

In Charless v. Rankin, wbi sup., it was held, that a person making 
excavations on his land was liable “ for all damage caused to build- 
ings or other property upon the adjoining lot by reason of such 
excavation having been negligently made;” but that he was not 
bound to use such care and caution as a prudent man experienced 
in such work would have exercised, if he had himself been the 
owner of the injured building; as one who was a proprietor of both 
the lots might very prudently subject himself to expense and incon- 
venience for the protection of his building that could not justly be 
imposed upon one making excavations upon an adjoining lot belong- 
ing him. It was also held, that the defendant could not be set up 
as an answer to the action, that he used such care as his builder 
and superintendent, a skilful and careful person, thought necessary ; 
the decisive question being, whether there was actual negligence in 
making the excavation. But evidence of the opinion of the sur- 
veyor, and of consultation with him, could be given in evidence on 
this issue (7). and Shrieve v. Stokes, whi sup.). As an instance of 
the care which an owner of both lots might take, but which could 
not be required of a mere contiguous owner, the case was put of a 
laying of a foundation wall by short sections, if such method were 
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expensive and hazardous to the wall, but safer for the house. But 
this very method seems to have been considered a matter of ordi- 
nary care in Hart v. Baldwin, 1 N.Y. Leg. Obs. 139. 

Brown v. Windsor, 1 C. & J. 20, was a case of an actual resting 
of the plaintiff’s house against the wall of defendant, so that it is 
not in point on this question. Massey v. Goyder, 4 C. & P. 161, 
was also a case of encroachment. It was there held, that reason- 
able and ordinary care only was required. Tindal, C. J., left it to 
the jury in this case to say, whether notice had been given, and in 
Brown v. Windsor, notice was also held necessary: but we suppose 
the case of Chadwick v. Trower to be now conclusive, that such 
notice is not necessary; and also that it is the duty of the owner 
of the house to shore up, or otherwise guard, his own property. 

In Foley v. Wyeth, ubi sup., the language used is, “ want of due 
care or skill, or actual negligence.” 

The true measure of care we conceive to have been laid down in 
Rockwood v. Wilson, 11 Cush. 221. Thomas, J., delivering the 
opinion of the court, says: “The defendants did a thing lawful in 
itself: they opened the drain on their own land. . .. Whether 
they used reasonable care in the discharge of this duty, or were 
guilty of negligence, was a question of fact for the jury. It was 
submitted to them under instructions, that the defendants were — 
only bound to use ordinary care in stopping the drain; and that, 
if they used such care, — that is, such care and caution as men of 
common prudence usually exercise in the management of their own 
concerns, — they were not liable to the plaintiffs for the injury 
occasioned to them. These instructions were right,’ &c. 

F. V. B. 
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FINAL PROCESS AS AFFECTED BY STATE LAWS. 


FINAL PROCESS IN THE COURTS OF THE UNITED 
STATES AS AFFECTED BY STATE LAWS. 


Tue topic which stands as the subject of this article, is an in- 
stance of the manner in which a clear matter of law may be 
clouded and rendered uncertain by the vague surmises of lawyers, 
countenanced, it must be admitted, in some measure, by the in- 
cautious dicta of distinguished judges. To clear this question 
from these surmises and dicta, as far as may be, is the purpose of 
this article. 

The first statute (1 St. 93), regulating process in the courts of 
the United States, was passed Sept. 29, 1789, and enacted in 
substance, that the forms of writs and executions, except their 
style and modes of process and rates of fees,—except fees to 
judges, in the Circuit and District Court of the United States, in 
suits at common law, — should be the same in each State respect- 
ively as was then used in the Supreme Courts of the same. And 
the forms and modes of proceedings in cases of equity and of 
admiralty jurisdiction should be according to the course of the 
civil law. 

The permanent law of 1792 (1 St. 275) provides, that the 
forms of writs, executions, and other process, except their style, 
and the forms and modes of proceeding in suits, in those of 
common law, should be the same as were then used in said courts 
respectively, in pursuance of the act entitled an act to regulate 
processes in the courts of the United States; in those of equity, 
and in those of admiralty and maritime jurisdiction, according to 
the prescribed rules and usages which belong to courts of equity 
and to courts of admiralty respectively, except so far as might 
have been provided for by the act to establish the judicial courts 
of the United States; subject, however, to such alterations and 
additions as said courts in their discretion might deem expedient, 
or to such rules as the Supreme Court of the United States 
should think proper, from time to time, by rule to prescribe to any 
district or circuit concerning the same; provided that, in cases 
when a capias ad satisfaciendum could issue at all, it might, at 
the election of the plaintiff, issue in the first instance. 
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In 1828, the present act (4 St, 278) was passed which now 
regulates final process in the courts of the United States, as 
follows : — 

“ Writs of execution and other final process issued on judg- 
ments and decrees, rendered in any of the courts of the United 
States, and the proceedings thereupon, shall be the same, except 
their style, in each State respectively as are now used in the courts 
of such State, saving to the courts of the United States, in those 
States in which there are not courts of equity with the ordinary 
equity jurisdiction, the power of prescribing the mode of exe- 
cuting their decrees in equity by rules of court; provided, how- 
ever, that it shall be in the power of the courts, if they see fit in 
their discretion, by rules of court so far to alter final process 
in said courts as to conform the same to any changes which may 
be adopted by the legislatures of the respective States for the State 
courts.” 

This statute of 1828 has been extended by Congress to States 
admitted into the Union since the date of its passage; and with 
one or two unimportant modifications, whereby the State laws 
relating to jail limits and imprisonment for debt have been 
adopted by statute, this law, with the rules of court made by the 
several courts in pursuance of it, now controls final process in 
the Federal courts in all the States of the Union. 

How far State laws exempting homestead and personal property 
from executions at law, and also how far State laws regulating the 
foreclosure of mortgages, and giving certain equities of redemption 
to mortgagors upon foreclosure, can control the processes of the 
courts of the United States, are the questions proposed for con- 
sideration. 

It might seem that the decisions of the Supreme Court of the 
United States had placed this question beyond the reach of doubt. 
The leading case on the construction of the process act of 1792 
is the case of Wayman v. Southard, 10 Wheat. 1. This case 
came up from the Circuit Court for the district of Kentucky on a 
certificate of division of opinion between the judges of that 
court. 

By a statute of Kentucky, passed after the process act of 1792, 
the plaintiff was required to endorse on his execution, that bank 
notes of the Bank of Kentucky would be received in payment, or 
the defendant should have a right to replevy the debt for two 
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years. The only question considered by the court was, whether 
this statute, granting it to be constitutional, and binding on the 
State Courts, could control the process of the courts of the United 
States. The court held that the act of 1792 adopted not only the 
forms of process, but the substance of them, and the manner in 
which they were to be carried into execution, as they existed in 
the several States in 1789; that the 34th section of the judiciary 
act which provides that “the laws of the several States, except 
where the constituted treaties or statutes of the United States 
shall otherwise require or provide, shall be regarded as rules of 
decision, in trials at common law, in the courts of the United 
States, in cases where they apply,” furnishes a rule to guide the 
court in the formation of the judgment, not for carrying the 
judgment into execution. 

“As construed by the court,” says Marshall, C.J. who gave 
the opinion, “ this section is the recognition of a principle of uni- 
versal law; the principle that, in every forum, a contract is gov- 
erned by the law with a view to which it was made.” The State 
laws, within the purview of the 34th section, are those which 
determine what the rights of the parties litigant are. What 
remedies the prevailing party shall have in the courts of the 
United States, when his rights have been thus determined, is a 
matter on which a State cannot legislate. 

The chief justice thus sums up the opinion of the court on the 
main question: “ The question really adjourned is, whether the 
laws of Kentucky respecting executions, passed subsequent to 
the Process Act, are applicable to executions which issue on judg- 
ments rendered in the federal courts? If they be, their applica- 
bility must be maintained, either in virtue of the 34th section of the 
Judiciary Act, or in virtue of an original inherent power in State 
legislatures, independent of any act of Congress, to control the 
modes of proceeding in suits depending in the courts of the 
United States, and to regulate the conduct of their officers in 
the service of executions issuing out of those courts. 

“That the power claimed for the State is not given by the 84th 
section of the Judiciary Act has been fully stated in the preceding 
part of this opinion. That it has not an independent existence in 
the State legislatures is, we think, one of those political axioms, an 
attempt to demonstrate which would be a waste of argument not 
to ke excused. The proposition has not been advanced by counsel, 
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and will probably never be advanced. Its utter inadmissibility 
will at once present itself to the mind, if we imagine an act of a 
State legislature for the direct and sole purpose of regulating pro- 
ceedings in the courts of the Union, or of their officers in 
executing their judgments. No gentleman will be so extravagant 
as to maintain the efficacy of such an act. It seems not much 
less extravagant to maintain, that the practice of the federal 
courts and the conduct of their officers can be indirectly regulated 
by the State legislatures, by an act professing to regulate the pro- 
ceedings of the State courts, and the conduct of the officers who 
execute the process of those courts. It is a general rule, that 
what cannot be done directly, from defect of power, cannot be 
done indirectly.” 

In the United States Bank v. Halstead, 10 Wheat. 51, the same 
point was presented and decided by the court. In 1789, real 
estate in Kentucky was not subject to execution by the State laws, 
and consequently could not be taken on execution by the Process 
Act of 1792 under executions issued from the federal courts. 
Subsequent to that date, land was made liable to execution by 
statute, and the circuit court of that district adopted the State 
law. By a statute of Kentucky, passed in 1821, it was provided, 
that real estate taken on execution, before it was offered for sale, 
should be appraised ; and should not be sold without the consent 
of the owner, unless it should bring at least two-thirds its ap- 
praised value. This law was not adopted by the federal courts. 
The only point in the case was, whether the appraisement law 
could control the marshal in executing a process of the United 
States Court. The Supreme Court refused to consider the ques- 
tion of the constitutionality of the law in its application to the 
State courts; but decided, that, whether constitutional or not, 
until it was adopted by the federal court, it could not affect its 
proceedings. Thompson, J., in giving the opinion of the court, 
uses the following decisive language : — 

“Tt cannot certainly be contended with the least color of 
plausibility, that Congress does not possess the uncontrolled 
power to legislate with respect both to the form and effect of 
executions issued upon judgments recovered in the courts of the 
United States. The judicial power would be incomplete, and 
entirely inadequate to the purposes for which it was intended, if, 
after judgment, it could be arrested in its progress, and denied 
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the right to enforce satisfaction in any manner which shall be 
prescribed by the laws of the United States.... The right of 
Congress to regulate the proceedings, and direct the mode and 
manner, and out of what property of the debtor satisfaction may 
be obtained, is not to be questioned ; and the only inquiry is how 
far this power has been exercised.” 

These two decisions settled the law of this matter ; and, whenever 
this point has subsequently risen in the Supreme Court of the | 
United States, the law as thus laid down has been repeatedly and 
explicitly affirmed. 

It seems clear, therefore, that no State exemption laws, whether 
of personal property, or of real estate in the nature of a home- 
stead, can be set up by a debtor against a process issued from the 
federal courts, unless those laws have been adopted, and have be- 
come a part of the rules of such courts. 

This branch of the question is, however, of comparatively little 
practical importance. It has been the uniform policy of the fed- 
eral courts to conform to the practice of the State tribunals in their 
common-law proceedings ; and, in several States, the State exemp- 
tion laws have been formally adopted as a part of their practice, and, 
when not so adopted, they have been everywhere tacitly regarded 
by marshals in executing the processes of the courts. It is to be 
remembered, moreover, that the federal courts can at any time 
adopt a State statute, regulating process, and apply it as well to 
contracts made before as after its adoption, however radical a 
change may thereby be made in their remedies, or however un- 
constitutional it would be for the State tribunals to apply it to 
contracts made before it was enacted as a law to them, since the 
constitutional provision restricting States from passing laws im- 
pairing the obligations of contracts does not apply to the Federal 
Government. 

A more doubtful and more important question arises in States 
which in 1828 had no courts of ordinary equity jurisdiction, on the 
conflict between State statutes regulating the foreclosure of mort- 
gages, and giving to the mortgagor certain rights of redemption, 
and the ordinary equity practice in the foreclosure of mortgages in 


1 Boyle v. Zacharie, 6 Pet. 648. Beers v. Haughton, 9 Pet. 329. United States v. 
Knight, 14 Pet. 301. Bronson v. Kinzie, 1 How. 811. McNutt v. Bland, 2 How. 9. 
McCracken v. Hayward, 2 How. 609. 
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the United States courts, under the general equity jurisdiction 
conferred on them by the statute of 1792. 

The same question arises in some States, which in 1828 had 
courts of ordinary equity jurisdiction, on account of statutes af- 
fecting mortgage foreclosures, passed since that date. 

The State of Massachusetts and the State of Illinois furnish 
examples of the two kinds of conflict between the State and federal 
courts above mentioned. 

The State of Massachusetts, at the time of the passage of the 
process act of 1828, had no courts of ordinary equity jurisdiction. 
The practice and the processes of the United States Circuit Court 
for that district, sitting as a court of equity are, therefore, 
regulated by the statute of 1792, Livingston v. Story, 9 Pet. 654. 
It is understood that no rules of court have been adopted by the 
Circuit Court of that district regulating the foreclosure of mort- 
gages, either under the statute of 1792 or that of 1828. The 
regular practice in the foreclosure of mortgages in equity, as laid 
down by the Chancery Courts of this country, is by an absolute sale 
of the mortgaged property at an early day, to be fixed by the court, 
unless the mortgage debt is sooner paid. Even if the chancery 
practice of England were strictly adopted, the time within which a 
strict foreclosure should be decreed would be in the discretion of 
the court, and in many cases an absolute sale of the mortgaged 
property would by that practice be required.? 

By the statutes of Massachusetts, three methods of foreclosure 
are provided: first, by a peaceable entry upon the mortgagee’s 
premises, three years’ possession under which confers an absolute 
title upon the mortgagor: second, by an action of ejectment at 
law, in which the mortgagee may recover a conditional judgment, 
which entitles him to the possession of the mortgaged premises 
in a year, and gives him an absolute title in three years from the 
entry of judgment, unless the mortgage debt is sooner paid; and . 
third, by a bill in equity, in cases where the mortgagor would 
not have a plain, adequate, and complete remedy at law. 

Can it be maintained that the statutes in any way restrict the 
equity court of the United States for this district in the exercise 
of their ordinary equity jurisdiction and practice in the foreclosure 
of mortgages ? 


1 2 Hilliard on Mortgages, 32. Mills v. Dennis, 8 John. Ch. 867. Lansing v. Goelet, 
9 Cow. 352. Bronson v. Kinzie ut infra. 
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By the statute of 1792, the equity-jurisdiction and practice of 
the federal courts was established the same in every State. Who- 
ever in any State could bring himself within the jurisdiction of the 
United States Court, sitting as a court of equity, was entitled to 
the remedial aid of that court, administered according to the 
principles and practice of the chancery jurisprudence of England, 
whether that jurisprudence was known or unknown to the State in 
which it was thus administered. 

And it is this statute of 1792 which now governs the equity 
jurisdiction and practice of the district of Massachusetts. 

Nor can it be claimed, that the adoption by the federal court of 
the statutory remedy at law by ejectment has ousted the equity side 
of the court of its jurisdiction. In the first place, no statutory 
remedy at law can ever oust the equity court of their jurisdiction 
over matters properly cognizable by them. They still retain a 
concurrent jurisdiction.2? In the second place, it cannot be con- 
tended that the remedy by ejectment is as full, complete, and 
beneficent as the remedy in equity; since the Supreme Court of the 
United States had decided, that to attach an equity of redemption 
for fifteen months to a chancery foreclosure so impairs the remedy 
as to impair the obligation of contracts made before such redemp- 
tion was allowed. Much less can it be claimed, that a method of 
foreclosure which gives a three years’ equity of redemption is equal 
in value and completeness to the ordinary chancery foreclosure, 
which, as will be hereafter shown, is seriously impaired in value 
by having attached to it a fifteen months’ redemption. Whether, 
indeed, the equity courts of the State in cases of foreclosure, 
coming within their jurisdiction, would consider themselves bound 
by the statute giving a right of redemption within three years, or 
whether they have jurisdiction to foreclose without regard to the 
statute, according to the general course of equity practice, is a point 
which seems not to have been raised in their courts. 

The statutes of Massachusetts referred to, do not, it will be ob- 
served, purport on their face to confer on the mortgagor any right 
of redemption upon a foreclosure. They merely give certain 


1 Boyle v. Zacharie, 6 Pet. 654. Robinson vy. Campbell, 8 Wheat. 212. United States 
v. Howland, 4 Wheat. 108. Vattier v. Hinde, 7 Pet. 252. McFarlane v. Griffith, 4 Wash. 
C.C. 585. 

2 Story’s Eq. Juris. §64. Mayor v. Foalkrod, 4 Wash. C.C. 349. Robinson v. Camp- 
bell, 8 Wheat. 212. 
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remedies to the mortgagor whereby the equity of redemption may 
be extinguished within a certain time. These are the remedies 
administered by the State courts. Any other court, having juris- 
diction of the subject-matter and the parties, may, so far as appears 
on the face of their statutes, administer justice in the premises 
through its own remedies. 

The State of Illinois, however, makes the issue squarely. If any 
State statutes can, proprio vigore, control the process and practice 
of the federal courts of a State, then the statute of Illinois respect- 
ing redemption from mortgage-foreclosures so controls them. If 
this statute does not bind the courts of the United States, then no 
State statute can bind them. 

The facts are as follows: —The State courts of Illinois have 
always had full equity jurisdiction, and originally exercised that 
jurisdiction in the foreclosure of mortgages, by decreeing an 
absolute sale of the mortgaged property to satisfy the amount 
found due under the mortgage. This was the practice of the State 
courts in 1828, and was consequently adopted by the process act 
of that year as the practice of the federal court for the district of 
Illinois. 

By a statute of that State, passed in 1825, a judgment debtor 
had a right to redeem land sold under execution within twelve 
months, and any judgment-creditor of his had a right so to redeem 
within fifteen months, from the date of sale, on the payment of 
the purchase-money and ten per cent interest. 

In 1841, the following statute was passed by the legislature of 
Illinois: “ In all cases hereafter, when lands shall be sold under 
and by virtue of any decree of a court of equity for the sale of 
mortgaged lands, it shall be lawful for the mortgagor of such 
lands, his heirs, executors, administrators, and assigns to redeem 
the same in the manner prescribed for the redemption of lands 
sold by virtue of executions issued at common law ; and judgment- 
creditors may redeem lands sold under such decree, in the same 
manner as is prescribed for the redemption of lands sold upon 
executions issued at common law.” 

This statute was adopted by the federal court by a rule of 
court, “except when special direction shall be given in the decree 
of sale.” It may well be doubted, if this was any adoption of the 
law at all (McCracken v. Hayward, 2 How. 608). The court 
could adopt it, or it could let it alone. But Congress has given no 
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power to the court to arm itself with a double process, or to adopt 
a statute with a disposing power interpolated into it. However 
this may be, the almost universal practice of the court has been to 
disregard the statute, and decree an absolute sale; and the title 
to many millions of property in this and other States in a like 
position, depends on the validity of such foreclosures. 

Now, it is argued against the validity of these foreclosures, that 
every State has a right to prescribe the legal and equitable obliga-— 
tions of a contract entered into and to be performed within it; 
that the contract of mortgage was made with reference to the laws 
of the State, and with reference to the remedies prescribed by those 
laws; and that the remedy thus becomes a part of the contract 
itself. Thus Baldwin, J., in‘McCracken v. Hayward, ut supra, 
speaking of the execution-laws of a State, says: “‘ These laws, 
giving these rights (i.e. the right to take the debtor’s property in 
the manner pointed out by the statutes), were as perfectly binding 

* on the defendant, and as much 4 part of the contract, as if they 
had been set forth in its stipulations in the very words of the law 
relating to judgments and executions.” 

Now, if the remedy does thus become a part of the contract, if 
the State laws prescribing the remedy do thus become incorporated 
into it by the stipulation of the parties, then these laws and 
remedies are entitled to be respected and enforced in the courts 
of the United States, not because they are statute laws, but 
because by the action of the contracting parties they have been 
introduced among the stipulations of the contract, and are as 
much entitled to be respected and enforced as any of the other 
stipulations of the contract. 

By the very terms of the mortgage, therefore, the mortgagor 
had a right to redeem from the sale, by complying with the terms 
of the statute thus incorporated into and made a part of the 
contract; and every court is bound by the law of the contract 
itself to provide in its decree for the exercise of this right. 

The case of Bronson v. Kinzie served still further to darken 
counsel on this matter. The facts of that case were these: John 
H. Kinzie of Illinois mortgaged, in 1838, to Arthur Bronson of 
New York, certain real estate situated in the district of Ilinois. 
On the twenty-seventh day of March, 1841, Bronson filed his bill 
in the United States Circuit Court for the district of Illinois to 
foreclose the mortgage. On the 19th of June, 1841, the United 
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States Circuit Court for that district provisionally adopted the 
State statute, giving fifteen months’ redemption after a foreclosure 
sale, passed by the legislature of the State, Feb. 19, 1841. The 
case came up for final hearing and decree, at the December 
term, 1841; and was adjourned to the Supreme Court of the 
United States on a certificate of division between the judges, as 
to whether the decree should direct an absolute sale of the mort- 
gaged property, or a sale with a right of redemption as provided 
by the State statute. 

The court decided that the State statute in question was 
unconstitutional, and void in its application by the State courts 
to contracts made before its passage, because it so impaired the 
remedy given by the laws of the State, at the time it was made, as 
to impair the obligation of the contract. And, so being void 
as a State law, it could not be adopted by the federal courts. 
The soundness of this decision is not questioned. 

Taney, C.J., in giving the opinion of the court, seems to have 
supposed, which was not the fact, that the federal court had 
adopted the State appraisement laws, similar to those of Kentucky 
above mentioned, as applied to mortgage foreclosures. Or else he 
held, which it is impossible to believe, that those laws, if valid in 
the. State courts, bound, proprio vigore, the federal court. 

The chief justice states his opinion on a solid basis of law. 
“The laws of a State,” he says, “regulating the process of its 
courts, and prescribing the manner in which it shall be executed, 
of course do not bind the courts of the United States, whose pro- 
ceedings must be governed by the acts of Congress. ... Any acts 
of a State legislature, therefore, in relation to final process, passed 
since 1828, are of no force in the courts of the United States, 
unless adopted by rules of court according to the provisions of 
this act of Congress. And although such State laws may have 
been so adopted, yet they are inoperative and of no force, if in 


conflict with the Constitution or an act of Congress.” Chief | 


Justice Marshall himself could not have stated the law more 
clearly. He then goes on: “ As concerns the obligations of the 
contract on which this controversy has arisen, they depend upon 
the laws of Illinois, as they stood at the time the mortgage deed 
was executed. The money was indeed to be paid in New York. 
But the mortgage given to secure the debt was made in Illinois 
for real property, situated in that State; and the rights which the 
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mortgagee acquired depended on the laws of that State. In other 
words, the existing laws of Illinois created and defined the legal 
and equitable obligations of the mortgage contract.” 

After discussing how far a State can alter its remedies without 
infringing the Constitution, and citing with approval the case of 
Green v. Biddle, 8 Wheat. 1, the Chief Justice continues: “ As 
courts of equity follow the law, they acknowledge the legal title _ 
of the mortgagee, and never deprive him of his right at law, till 
his debt is paid, and he is entitled to the aid of the court to extin- 
guish the equitable title of the mortgagor, in order that he may 
obtain the benefit of his security. For this purpose, it is his 
absolute and undoubted right under an ordinary mortgage deed, 
if the money is not paid at the appointed day, to go into the court © 
of chancery, and obtain its order for the sale of the whole mort- 
gaged property (if the whole is necessary), free and discharged 
from the equitable interest of the mortgagor. This is his right by 
the law of the contract; and it is the duty of the court to maintain 
and enforce it without any unreasonable delay. 

“ When this contract was made, no statute had been passed by 
the State, changing the rules of law or equity in relation to a con- 
tract of this kind. They were the laws of Illinois at the time, 


’ and therefore entered into the contract, and formed a part of it 


without any express stipulation to that effect in the deed. Thus, 
for example, is no covenant in the instrument giving the mort- 
gagor the right to redeem by paying the money after the day 
limited in the deed, and before he was foreclosed by the decree 
of the court of chancery. Yet no one doubts his right or his 
remedy ; for, by the laws of the State then in force, this right and 
this remedy were a part of the law of the contract, without any 
express agreement by the parties. So also the rights of the mort- 
gagee, as known to the laws, required no express stipulation to 
define and secure them. They were annexed to the contract at 
the time it was made, and formed a part of it; and any subsequent 
law, impaiting the rights thus acquired, impairs the obligation 
which the contract imposed.” 

The chief justice then goes on to consider the statute in ques- 
tion, and decides that it comes within the purview for the con- 
stitutional provision restricting States from passing laws impairing 
the obligation of contracts; and then concludes his opinion with 
this remarkable doctrine: “ Mortgages made since the passage of 
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these laws must undoubtedly be governed by them; for every State 
has the power to prescribe the legal and equitable obligations of a 
contract to be made and executed within its jurisdiction. It may 
exempt any property it thinks proper from sale, for the payment 
of a debt; and may impose such conditions and restrictions upon 
the creditor as its judgment and policy may dictate, and they 
would be obligatory upon the parties in the courts of the United 
States as well as in those of the State. We speak, of course, of 
contracts made, and to be executed, in the State. It is a case 
of that description that is now before us, and we do not think it 
proper to go beyond it.” 

If this doctrine be law, then every State law regulating final 
process, or the manner in which it is to be executed, must bind 
and control the process of the courts of the United States, and 
the action of their officers in the execution of process. It is the 
identical proposition which Chief Justice Marshall in Wayman v. 
Southard said had not been advanced by counsel in that case, and 
probably never would be advanced; and the converse of which he 
declared to be one of those political axioms, an attempt to demon- | 
strate which would be a waste of argument not to be excused. 

The first question to be considered is, whether the remedy does 
form a part of the contract. Stated thus broadly, no one can pre- 
tend that the proposition is true. For, if the remedies furnished 
by the jurisdiction in which the contract is made were incor- 
porated into, and formed a part of, the contract itself, then these 
remedies must be administered by every other forum in which an 
action on this contract might be brought. And this argument was 
strongly urged by Mr. Justice McLean in Bronson v. Kinzie, in rep- 
robating this doctrine. But this objection may perhaps admit of 
an answer. It may be said, that the remedies thus incorporated 
into the contract by the very act of making it are the remedies of 
every forum acting under the Constitution of the United States 
which could by any possibility obtain jurisdiction of the subject- 
matter of the contract and of the parties to it, to be applied by 
each tribunal, in case an action on the contract should be brought 
in it. If suit is brought in the courts of the State where the con- 
tract is made, then by “ the law of the contract,” or, if you please, 
“by the stipulation of the parties,” the remedies provided by the 
laws of the State, at the time the contract was made, are to be 
administered by the State court. If the writ is brought in New 
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York, then the remedies provided by the State of New York, at the 
time the contract was made, are, by virtue of their being incor- 
porated into the contract, to be administered by its courts. And 
so on with every other tribunal. The principle cannot be stated 
any more broadly than this, without being false on the face of it.. 

But is it true even as thus stated? Is there any such relation 
in the nature of things existing between the contract and the . 
remedy, that the remedy becomes a part of the contract? If this 
were so, then, as is remarked both by Chief Justice Marshall, and 
by Mr. Justice Johnson in Ogden v. Saunders, it would be as 
unconstitutional for a State to increase as to diminish the strin- 
gency of its remedies. If the remedies are fixed by the contract 
of the parties, then neither more nor less than those remedies must 
be administered on a breach of it. ‘ The objection to a law,” says 
Washington, J., in giving the opinion of the court in Green v. 
Biddle, 8 Wheat. 84, “ on the ground of its impairing the obligation 
of a contract, can never depend upon the extent of the change which 
the law effects in it. Any deviation from its terms, by postponing 
or accelerating the period of performance it prescribes, imposing 
conditions not expressed in the contract, or dispensing with the 
performance of those which are, however minute or apparently 
immaterial in their effects upon the contract of the parties, im- 
pairs its obligation.” 

But Mr. Chief Justice Taney, in Bronson v. Kinzie, expressly 
declares that the remedy may be changed as the policy of the State 
may dictate ; and the new remedy may be applied as well to former 
as to subsequent contracts, provided substantially as good a rem- 
edy is given as that which existed when the contract was made. 

Moreover, how can that be said to be a part of a contract, which 
exists independently of the will of the contracting parties? Mr. 
Chief Justice Taney instances the right of a mortgagor to redeem 
after forefeiture, as one of the remedies provided by law, which 
are incorporated into the contract. He might have added, that, if 
the party had expressly agreed that there should be no sucli right, 
the law would have given him the same remedy in the very teeth 
of his contract. How can that be said to be a part of the contract, 
the direct opposite of which is expressly stipulated for by the 
terms of the contract itself ? 

Besides, as urged by Mr. Webster in his argument in Ogden v. 
Saunders, if it were true that the remedy is a part of the contract, 
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a suit at law on a contract would be merely an alternative method 
of performing it, stipulated for by the very terms of the contract 
itself. No contract on this theory would ever be broken; and the 
old maxim, that a contract cannot be sued on till it is broken, 
would need to be revised. A debtor would go to jail on execution 
in performance of his contract; and it would seem to follow, that 
you could sue him, instead of the sheriff, for an escape, as being 
a breach of his contract, then for the first time broken. 

Nor let it be for a moment supposed, that the soundness of the 
decisions of the Supreme Court, declaring that the obligation of a 
contract may be impaired by impairing the remedy provided by 
law at the time when the contract was made, depends in any de- 
gree on this metaphysical abstraction, that the remedy is a part of 
the contract. On the contrary, the whole plausibility of the argu- 
ment, by which this doctrine is attempted to be proved, depends 
on first assuming that the remedy is thus fixed and protected by 
this provision of the Constitution. Apart from the Constitution 
of the United States, the civil government of a State could in- 
crease or diminish or wholly abolish the remedies provided by its 
laws for the administration of justice. It could determine, at the 
moment a suitor knocked at the door of its tribunals, what, if any, 
redress should be given him. What remedy is made a part of the 
contract under these circumstances? The only contract, regarding 
the remedy, that could possibly be imported into the contract, 
would be, that each party on a breach of the contract should be 
entitled to such redress as he could get. But it is an abuse of 
language to call such a remark a stipulation of a contract. It 
would be surplusage if added to a promissory note ; and the note 
could be declared on, without alluding to it, and proved under the 
declaration without variance. 

After it is decided that the remedy, as it exists at the time a 
contract is made, cannot be lawfully impaired, it may be said that 
the contract is entered into with reference to such existing rem- 
edy. The Constitution and the laws are among the conditions 
under which men live and contract, and with reference to which 
they:do business. But the conditions under which a contract is 
made do not become a part of the contract itself. A maritime 
contract might be made, the terms of which might be dictated 
almost wholly with reference to the ebb and flow of the tides. 
The tidal laws might have been among the most important of the 
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conditions under which the contract was made. But would those 
laws thereby become a part of the contract, and would the tides 
thereafter ebb and flow under the contract? Yet it can no more 
be pretended that the course of justice is administered under, and 
by virtue of, the contract of the litigants, because they knew what 
the course of justice in the premises would be when they entered 
into the contract. 

It may be said, that, when a contract is made within the juris- 
diction of the United States, three contracts are at the same time 
entered into. First, there is the contract of the parties to do the 
thing agreed upon between them ; and, in the second place, there is 
a guaranty by the State (in fact by each State) to each of the con- 
tracting parties, that he shall have as good redress on a breach of 
the contract as is furnished by the existing laws of the State. But 
the guaranty is independent of the contract of the parties. There 
is no privity between them concerning it. Suppose two boys 
should make a bargain, and their father should promise each of 
them that he would whip the other if he broke the contract ; would 
the whipping be done by virtue of a contract between the boys ? 
Yet this is a fair illustration of the attitude in which the civil Gov- 
ernment stands to the parties to a contract. 

But why pursue this metaphysical nonentity farther? If weight 
of authority be considered, the names of Marshall, Story, Duval, 
Johnson, and McLean, in opposition to the doctrine that the rem- 
edy is a part of the contract, it is believed, will outweigh the names 
of the learned judges who have approved that doctrine. It is to 
be noticed also, that Mr. Justice Curtis, in giving the opinion of 
the court in Curran v. The State of Arkansas, 15 How. 305, while 
approving the decisions in Bronson v. Kinzie, and McCracken v. 
Hayward, carefully steers clear of the line of argument there pur- 
sued. And the decision that the obligation of the contract might 
be impaired by impairing the remedy was originally made with- 
out reference to this doctrine. — Sturges v. Crowninshield, 4 
Wheat. 123. 

But grant, for the sake of the argument, that the remedy is 
part of the contract. Then the remedies administered in the 
courts of the United States are as much a part of the contract as 
those of any other tribunal. When parties are entitled to sue in 
the courts of the United States, contracts are entered into quite as 
much with reference to the remedies there provided as with refer- 
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ence to the remedies of the State tribunals. In the case before 
alluded to, Bronson doubtless took the mortgage entirely with 
reference to the redress he could obtain in the court of the United 
States, in case of a default by his mortgagor. But what then 
becomes of the argument against the validity of the practice of the 
United States Court, based on the theory that the remedy is a 
part of the contract? Before it can be determined whether or not 
a particular remedy is a part of the contract, it must first be 
decided whether or not it is a legal remedy; and to say that a 
particular remedy is not a part of the contract, therefore it is not 
a legal remedy, is to reverse the true order of inquiry, and to assume 
the very point in dispute. As this argument has been so often and 
so strongly pressed to prove the invalidity of the practice of the 
federal courts when that practice is in conflict with State laws, 
let us restate the doctrine, that the remedy is a part of the con- 
tract, pushed as far as it can possibly be pushed without flying in 
the face of jurisprudence itself. Take the case of a promissory 
note. First, there is the stipulation to pay a certain sum of 
money at a certain time. What the thing thus agreed to be done 
was, and whether it was a valid and lawful contract or not, depends 
on the law of the place where the contract was made. That law is 
the law of the contract, and the contract is the same in its legal 
effect in every tribunal before which it can be brought for adjudica- 
tion. Then follows a stipulation, that, if the note is sued on in the: 
courts of the State where it was made, substantially the same 
remedy shall be given for the breach of the contract as was pro- 
vided for by the laws of the State at the date of the note. And, if 
the note is sued on in any other State, its remedies shall be admin- 
istered in accordance with the same principle. And, finally, the 
note concludes with the empty agreement, that, if suit is brought 
on it in a court of the United States or of any foreign nation, the 
plaintiff shall be entitled to such redress as that court may see fit . 
to give him. Thus, in all Illinois mortgages made since the pas- 
sage of the redemption law, there is interpolated into the mortgage, 
first, a stipulation that the mortgagee, on default, may foreclose 
in‘the State court, and obtain a decree for the sale of the mort- 
gaged property with a right of redemption in the mortgagor, 
according to the State law; and, second, that he may foreclose in 
the federal court, if he can bring himself within its jurisdiction, 
and obtain a decree for an absolute sale of the mortgaged property 
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according to the practice of that court. If both these remedies 
are lawful remedies, both are equally a part of the contract. But 
whether they are lawful or not cannot be ascertained by repeating 
the shibboleth, that the remedy is a part of the contract. Mr. 
Chief Justice Taney and Mr. Justice Baldwin, in Bronson v. 
Kinzie and McCracken v. Hayward, it must be remembered, were 
arguing as tq the effect of a State law on a State tribunal; and ~ 
they held that the State remedies were a part of the contract, and 
must be administered by the State courts as they existed and were 
contracted for at the time the contract was entered into. They 
did not say, for they had no occasion to say, that, by a further stip- 
ulation of the contract, the remedies of the courts of the United 
States and of every other State were also made a part of the con- 
tract; imported into it on the same grounds on which the State 
remedies were made a part of it, to be applied by each court 
respectively, in case the contract should be brought before it for 
adjudication. From overlooking this fact, has arisen the whole 
confusion of ideas under cover of which the argument has been 
advanced, that, because the State remedies are a part of the con- 
tract, therefore they are the only remedies that are a part of it; 
and that the remedies administered by the federal courts are 
thereby excluded from the contract, so far as they attempt to give 
any other or different relief than that provided by the laws of the 
State. Whereas the argument that proves that the State remedy 
is a part of the contract, proves that the remedy of the federal 
court is a part of it also. But what remedies the federal court 
can lawfully administer is left as much at large as before. 

The original question then recurs, Has a State an inherent 
power to prescribe the form, means, and effect of final process, 
issued on judgment and decrees in the courts of the United 
States exercising jurisdiction within its limits? It is to be ob 
served, to avoid any ambiguity, that, in equity practice, the decree 
is both the judgment of the court, and the final process by which 
the judgment of the court is to be executed. At law, the ministe- 
rial officer of the court acts under the execution issued on the judg- 
ment. In equity, he acts directly under the decree, which is itself 
final process. But it has never been doubted, that the process 
acts of the United States prescribe as fully and explicitly the form 
and effect of final process in equity as at law. 

Mr. Chief Justice Taney, in his dictum giving an affirmative 
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answer to the question above propounded, cloaks it in a plausible 
ambiguity. “Every State,” he says, “has the power to prescribe 
the legal and equitable obligations of a contract to be made and 
executed within its jurisdiction. . . . It is a case of that descrip- 
tion that is now before us, and we do not think it proper to go 
beyond it.” Why, if a judge has determined to give a dictum on 
a point not before the court, he should feel himself restricted to 
any particular dictum, is not obvious. But, take the dictum as it 
stands, what does it mean ? 

It is well settled, that a State may prescribe what contract made 
and to be executed within its jurisdiction shall be legal, and what 
illegal. And a contract, void or illegal in the place where it is 
made, is void everywhere. So, also, it is often necessary to look to 
the laws of the State, and the customs of the place, where the con- 
tract was made, to ascertain what the thing agreed to be done by 
the contract really was. And the courts of the United States 
recognize these principles, as well as every other court.* The 
thirty-fourth section of the judiciary act, which provides that the 
laws of the States shall be regarded as rules of decision in trials at 
common law, was declared by the Supreme Court to be merely an 
affirmation of the general principle of law, that in every forum a 
contract is governed by the law with a view to which it was made. 
But they at the same time declared, that the principle did not 
apply to laws regulating final process. To the extent to which 
these and similar principles go, a State can prescribe the legal and 
equitable obligations of contracts. But what more does that term 
imply? What is the obligation of a contract? Chief Justice Mar- 
shall said in Sturges v. Crowninshield, 4 Wheat. 122, “ A contract 
is an agreement in which a party agrees to do or not to do a certain 
thing: the law binds him to perform his undertaking, and this is, 
of course, the obligation of the contract.” Mr. Sedgwick, in his 
treatise on statutory and constitutional law, says that he is unable 
to distinguish between the obligation of a contract and the remedy. 
It is a practical answer to this query to say, that, whatever a party 


* The following decisions illustrate the character of the State laws that are binding 
on the federal courts : 

Ross v. Duval, 13 Pet. 45. Jackson v. Chew, 12 Wheat. 162. Green v. Lessee 
of Neal, 6 Pet. 291. Massengill v. Downs, 7 How. 760. United States v. Morrison, 
4 Pet. 124. Beals v. Hale, 4 How. 37. Webster v. Cooper, 14 How. 488. Long v. 
Palmer, 16 Pet. 65. Amis v. Smith, 16 Pet. 303. 
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can be obliged by law to do or to suffer by virtue of his contract, 
that is its legal obligation. But what a party can be compelled to 
do or to suffer, by enforcing the contract against him in a court of 
justice, depends on the process laws governing the tribunal in 
which the action is brought; or, in other words, on the remedies 
administered by that tribunal.* If, therefore, a State can prescribe 
the legal and equitable obligation of a contract made and to be 
executed in it, and that obligation is limited by the remedies given 
to the injured party on a breach of the contract by the laws of the 
State, — then these remedies are the limit of the obligation of the 
contract in every other and foreign tribunal in which it is sought 
to be enforced ; and these remedies, and no other, must be admin- 
istered by such tribunals. In other words, it is the old proposition 
of the inherent power of a State to regulate final process in the 
courts of the United States; which, we have the highest authority 
for saying, it would be a waste of argument to refute. 


* The moral and the legal obligation of a contract are distinct things. The word 
obligation is not even used in the two expressions in the same sense. What a man 
ought to do under his contract constitutes its moral obligation ; what he can be physi- 
cally compelled to do constitutes its legal obligation. The law recognizes the moral 
obligation of a contract, and enforces it so far as, on grounds of public policy, it deems 
expedient; and the extent to which the coercive power of the State can be invoked to 
enforce the performance of this moral obligation, fixes the limit of its legal obligation. 

The legal obligation of a contract may be impaired by the sovereign power of the 
state in two ways: first, by changing the terms of the contract by law, as by enact- 
ing, that, in a certain contract or class of contracts, dollars should be taken to mean 
cents, or one year five; and thereby changing the moral obligation of the contract, or 
rather the construction which the law puts on its moral obligation. Legal tribunals 
would thereupon enforce the moral obligation of the contract to the extent provided 
by law; not as it was created by the act of the parties, but as changed and construed 
by the decree of the civil government. Or, in the second place, leaving the moral 
obligation of the contract as created by the parties, its legal obligation may be impaired 
by reducing the extent to which the coercive power of the State can be employed to 
enforce this moral obligation. This coercive power, exercised by the means and 
through the forms prescribed by law, constitutes, of course, the remedies to the 
injured party on a breach of the contract. And this is what Chief Justice Taney 
means by the legal and equitable obligations of a contract: else, why use the terms 
legal and equitable? By the legal obligation of the contract he means the extent to 
which the coercive power of the state is exercised through the forms and processes of 
law ; and by its equitable obligation he means the extent to which that coercive power 
is exercised through the forms and processes of equity, in enforcing the moral obliga- 
tion of the contract created by the act of the parties in enfering into it. It may not be 
strictly accurate to say, that the remedy and the legal obligation are identical. But 
the remedy is one of the elements by which the extent of the legal obligation of the 
contract is determined ; and, by changing that element, you change the legal obligation. 
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But, it is said, exemption laws and laws conferring equities of 
redemption on mortgagors are rules of property, and rules of prop- 
erty are of universal obligation. This, again, is merely begging 
the question. These laws are no more rules of property than any 
other law regulating final process, and providing how far, and in 
what way, property may be attached on final process. Thus, in 
McCracken v. Hayward, the whole court, including Chief Justice 
Taney, held that the appraisement law of Illinois, which provided, 
that that property levied on under execution should be appraised 
before sale, and should not be sold unless it should bring two-thirds 
its appraised value, was not binding on the federal court, unless 
it had been adopted under the statute as a rule of that court. But 
a law providing that property can be taken on execution only under 
certain restrictions, is, in its nature, as much a rule of property as 
a law providing that it cannot be levied on at all. 

Moreover, such.a doctrine would strike at the foundation of the 
equity jurisdiction of the United-States courts. That jurisdiction 
is the same in every State, its rules of decision the same, and the 
means of carrying its decisions into effect the same, except so far 
as they are modified by rules of court, or the act of 1828. But it 
would surely be as outrageous an infringement of a rule of prop- 
erty in a state whose courts had no equity jurisdiction, and gave 
no equitable relief, for a federal court to decree the specific perfor- 
mance of a contract for the conveyance of land, thereby divesting 
one party of his title, and conferring it on the other, as for that 
court to levy an execution on the same land, which was exempt 
from such levy by the laws of the State. The equitable jurisdiction 
of the federal court would thus be cut down to the measure of the 
jurisdiction of the State courts. 

Besides, a State may enact, that the executions of some of its 
tribunals may, and that the executions of others of its tribunals 
may not, be levied upon real estate; and, if its laws can affect the - 
levies of executions of the federal court at all, it may place those 
executions in which of these two classes it pleases. Nay more: if 
it can exempt, by State laws, any property from federal executions, 
it ‘can exempt all property from those executions; and, if it can 
give a mortgagor fifteen months’ or three years’ redemption from 
an absolute rule under a foreclosure in the federal courts, it can 
give a perpetual right of redemption. There is no statute, State 
or federal, and no principle of the common law, that requires the 
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practice and ptocess of the State and federal courts to be alike ; and, 
if the State can alter the process or practice of the federal courts at 
all, it can alter them as it pleases. 

But, after all, the whole question is one of fact and not of law, 
nor which admits of logical deduction or proof. No one doubts 
that the constitution and laws of the United States might be so 
framed as to create tribunals entirely independent of State control, 
having a practice and processes peculiar to themselves, and exercis- 
ing such jurisdiction over the person and property of citizens of the 
States within the sphere of their authority as the laws of Congress 
should ordain. Whether they have been so framed, can only be 
decided on an examination and construction of the Constitution, 
and of the laws passed in pursuance of it, creating and defining 
the jurisdiction and powers of the federal courts. That construc- 
tion was given by the Supreme Court of the United States, in the 
luminous opinion of Chief Justice Marshall, in Wayman v. Southard ; 
and such was declared to be substantially the character of the 
federal courts. The processes and practice of the federal courts 
were created, and can be changed and controlled, only by and under 
the laws of the United States. Every fallacy,—whether it be that 
the remedy is a part of the contract and therefore that the State 
remedies are the remedies and the law of the contract; or the 
plausible ambiguity, that every State has the power to prescribe 
the legal and equitable obligation of contracts made and to be 
performed within it, when analyzed and reduced to their true 
expression, will be found to be covered by the law of that decision. 
It settled, finally, the whole question. The process act of 1828, 
passed shortly after this decision was announced, has been declared 
by the Supreme Court to be a legislative endorsement of its sound- 
ness; and the principles then declared have been repeatedly 
affirmed, but never directly questioned by any court. 

No legal tribunal exacts a literal performance of all contracts 
litigated before it. What redress it shall give; how far the life, 
liberty, and property of the defendant can be attacked by its final 
process, depends on the views of policy of the sovereignty creating 
that tribunal, having regard as well to the interests and welfare of 
the community as to the rights and obligations created by the con- 
tract of the parties. The Constitution places no restriction on a 
State in framing its policy in this regard. The redress adminis- 
tered by its tribunals may be stringent or lax, as its views of public 
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policy may dictate. The Constitution only requires, that, when this 
policy has once been established, its stringency shall not be relaxed 
as to contracts entered into during its continuance. But the 
remedies to be administered by a federal court sitting as an inter- 
State tribunal, exercising its jurisdiction only over parties owing 
no common State allegiance, and how far the life, liberty, and 
property of the defendant can be attacked by its final process, 
depend, not on the policy of the State, but on the policy of the 
federal Government. And no State law establishing or changing 
its own form of final process, or attempting to affect that of a 
federal court, can arrest an officer of that court in the execution 
of its process, or impeach the validity of its proceedings. 

It follows, therefore, that no State law passed since 1828 can in 
any way affect, proprio vigore, the final process of the courts of the 
United States; and that, in States which in 1828 had no courts of 
ordinary equity jurisdiction, the jurisdiction and practice of the 
federal courts are regulated by the statute of 1792. That law 
conferred a general equity jurisdiction on the federal courts, as 
known and defined by the Chancery Court of England. It adopted 
the forms and processes of that court; and no State law, passed 
before or since the date of that statute, can divest a federal court 
acting under it of any portion of its jurisdiction, nor affect the 
forms of its decrees, or the means by which they are carried into 
effect. 
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TESTIMONY OF EXPERTS. 


A Paper read before the American Academy of Arts and Sciences, by Hon. Emory 
Wasusory, Professor in the Harvard Law School. 


In view of the fact, that the interpretation and administration of 
municipal law often involve considerations of science, in its more 
exact as well as in its broader and more general forms, I have 
thought it might not be inappropriate to the purposes of such an 
association as this to call their attention, for a few minutes, to 
some facts and suggestions connected with the mode in which the 
rights of parties are determined in our courts of justice. I refer 
more especially to the mode in which questions of fact are deter- 
mined, in respect to which it is the province of the court to limit 
and apply the rules of law. 

The doctrine of the common law; in respect to the constitution 
and functions of courts of justice, is that they embrace two ele- 
ments or agencies, — the one for ascertaining and defining the law 
as it applies to any particular case, and the other for ascertaining 
and declaring what are the facts in such case in respect to which 
this law is to be applied. The one is the province of the court, 
the other is that of the jury. In contrasting the functions of the 
two, the theory of trials in court is, that the presiding judge, 
somehow, knows enough of law to decide what judgment should 
be rendered in each particular case, the moment he can ascertain 
what facts exist in relation to the questions it involves; and that 
it is the business of the jury to determine and make known to the 
judge what these facts are. The functions of a jury are limited to 
this alone; nor have they, properly, any thing to do with the con- 
sequences to individuals or the public of their finding, beyond a 
consideration of the importance that these facts should be honestly 
and discreetly investigated, and truly and independently declared. 
When this has been done, the judge, upon the same principle 
which the man of science adopts in coming to his results, applies 
a known and existing law to the facts of the particular case, and 
knows or assumes that his conclusion is true. But it is not the 
general functions of courts or juries of which I propose to speak. 
I shall confine myself to the means and instrumentalities by which 
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the minds and convictions of juries are ordinarily reached by what 
is called “evidence ;” since a juror, theoretically, does not form 
his judgment in any given case from his individual knowledge of 
particular facts, but does this through the medium of what others 
know and testify before him. The pertinency of this inquiry 
becomes the more obvious, when we consider its bearing upon the 
rights of parties as they are affected by the direction which is 
thereby given to the opinions of juries. It is their province and 
duty to arrive, if possible, at a verdict, in each particular case 
which they are called upon to investigate. The etymology of this 
word vere-dictum indicates that they thereby declare the truth; 
and, what is more, under the forms of law, sated do this with the 
solemn sanction of an oath. 

This verdict, moreover, is ordinarily embraced in a single prop- 
osition, though elaborated from numerous and often conflicting 
minor propositions, which it becomes the duty of jurors to recon- 
cile and harmonize, or discredit and reject. Nor is it by any 
means an easy task, in view of the discordant elements with which 
a jury often has to deal, to evolve therefrom any thing in the form 
of truth which shal! satisfy the judgments and consciences of 
twelve honest and independent men. 

In one sense, the business of a juror is simple and easily under- 
stood. He is to deal with facts, and facts only. And, in doing 
this, he has to go through the same processes by which the man of 
exact science arrives at his conclusions. Little that comes under 
the name of science is gained by an original and elementary 
course of investigation on the part of him whose business it is to 
apply it. He makes use of his senses and his cultivated powers 
of reasoning and observation, so far as they will go; but beyond 
them he resorts to the instrumentalities which he finds made for 
him, or to the recorded results and observations of others. The 
astronomer does not, ordinarily, construct his own telescope, or 
compute his own tables. Through the one he observes, and by 
the other he calculates; and in this way reaches a result which 
passes in his mind for truth, until he shall have discovered some 
defect in his instrument, or some error in his figures. So it is with 
a juror: he hears and sees the witness who testifies before him; he 
applies to the manner and matter of his testimony the test of his 
own experience and observation ; and, through such an instrumen- 
tality, makes up a finding which is taken to be true, until some 
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error is detected in the instrument or process by which he may 
have reached his result. I do not mean to say that in determining 
a moral problem, like most of those which are involved in a con- 
sideration of the rights of conflicting parties in court, we may 
ordinarily look for that positive assurance with which the man of 
pure science regards the results at which he arrives through the 
_ processes of which he makes use. What I do mean to say is, that 
by the instrumentalities by which he works, a juror ordinarily may, 
and generally does, arrive at such an approximation to truth, that 
he confidently affirms it as an existing fact, although, in the 
imperfection of human knowledge and human testimony, the in- 
strument by which he works out his solution may be proved to be 
untrustworthy, or his processes may have been illogical and 
defective. 

The ordinary instrumentality with which a juror has to work in 
getting at his facts, or elements of calculation and judgment, is 
the testimony of living witnesses. And because he has to deal with 
facts and facts only, every witness is ordinarily restricted, in 
testifying, to the statement of something which he knows, to the 
exclusion of what is mere speculation or opinion. A witness may 
have a thorough conviction and belief that one charged with a 
crime is innocent, and yet he may know, and be able to state, an 
isolated and apparently immaterial fact which supplies a link in 
a chain of circumstances strong enough to convince the most 
incredulous of the guilt of the accused. 

A witness, moreover, may not only know facts obvious to the 
senses, but he may be able to combine them with the known laws 
of science so as to make the result of the whole a fact proper to 
be submitted as such to the consideration of a juror. If, for 
instance, the question involved the identity of a parcel of land, or 
its boundaries or position in reference to a description in a deed 
under which the same is claimed, the witness may describe to 
the jury what he has seen upon the land answering, or otherwise, 
to what is described as a boundary: he may admeasure the dis- 
tances from one supposed corner to another, or take the bearing of 
points by a compass, and may compute the quantity of land within 
the lines of such admeasurement by the rules of geometry or trigo- 
nometry, and may state all these as facts; though he would not be 
at liberty to go further, and say that in his judgment the land did 
or did not belong to the suitor who claimed it. 
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This last example, however, presents a case wliere courts seem, 
at first sight, to depart from the safe and stringent rule which 
excludes the speculations and opinions of witnesses. If the sup- 
posed witness who had been upon the land and observed the objects 
there, had been an experienced surveyor, accustomed to examine, 
and form opinions upon whether certain marks were monuments 
of boundaries of land or not, he might be asked, and might express 
an opinion, whether the objects testified of by him were of this 
character or not (Davis v. Mason, 4 Pick. 156, 158). Now, here 
is a case where the witness can in no other way know of what he 
testifies than by treating the judgment, which he forms by com- 
parison, and applying the laws of analogy, as a fact. So .that, 
though it be in the form of an opinion, it substantially answers to 
something which the witness knows, and testifies of accordingly. 

This is but one of a numerous class of cases, where opinions, 
under like circumstances, are received as evidence, when testified 
of by witnesses. And it is to the extent to which this is allowed, 
that I propose to confine myself in what I shall say at this time. 

My subject, in other words, is how far the courts admit experts 
to testify in matters of opinion, and how far jurors ought to be 
bound by such opinions in coming to results upon matters sub- 
mitted to them. As this is a question involving the application of 
the results of pure science, as well as of practical skill and experi- 
ence, it must be one to which many gentlemen of this association 
cannot be indifferent, although they may be wise or adroit enough 
to escape the misfortune of becoming themselves suitors in court, 
It is a rule which has led to much sharp criticism on the part of 
the profession; and the application of which has given rise to 
unpleasant conflicts between scientific men themselves, and sub- 
jected them at times to animadversion on the part of counsel; by 
which injustice may have been done to witnesses, in an endeavor 
to detract from the force and value of the opinions which they may 
have expressed. It is a rule, moreover, the extent and application 
of which is wholly within the province of the courts to determine. 
But I have reason to believe, that, while it may be too late to refuse 
to allow ‘testimony to which usage and precedent have almost 
given the sanction of prescription, it has often disturbed and dis- 
tressed sensitive minds, when seeking to ascertain what the truth 
was, to be obliged to resort to the opinions of men who have 
seemed to regard their line of duty as lying in the direction of the 
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success of the one who employed them, rather than of the dis- 
covery and establishment of truth. Dr. Gilman, an eminent 
physician of New York, in an able and candid address, published 
by him in 1856, in which he alludes to his own examination as a 
witness in the famous trial of Huntington the forger, in that city, 
wherein the defence of moral insanity was set up, cites from Mr. 
Winslow’s “Lectures on Insanity” a singular caution, “ The 
medical witness may thus injure the cause he is most anxious to 
serve ;” and also quotes what the same writer says when speaking 
of “the party in whose favor we appear.” Dr. Gilman, with great 
justice and sense of propriety, remarks upon this “ eminent 
teache® of medical jurisprudence” being “ seemingly ignorant of 
the first principles of all correct testifying,” and adds, “ He speaks 
with the most edifying simplicity of the party ‘in whose favor 
we appear,’ just as though the doctor were the hired advocate of 
one party, instead of being sworn to testify to the truth, without 
fear, favor, or affection.” That judge or lawyer, however, may con-. 
sider himself fortunate, who has not, when trying a case involving 

inquiries to be answered by experts, again and again felt that the 

opinions advanced by the witness had more to do with promoting 

the cause of the party in whose favor he appeared than the fur- 

therance of justice. This is partly from the nature of the subjects 

upon which experts are usually called; and partly from the inability, 

which many learned and strong-minded men are under, of discrim- 

inating in matters of judgment and opinion between what they 

wish and what they think, or what, upon principles of sound 

philosophy, they ought to believe. 

Among the classes of persons whose opinions, as experts, have 
been liberally made use of in the trial of issues in courts, are those 
who profess a knowledge of medical science. Insanity, as is well 
known, is a most prolific subject of inquiry in such trials, as it 
affects the capacity of individuals to enter into legal obligations, or 
the extent of their responsibility for acts done. And, in the light 
of the testimony of some of these experts, the wonder, in some 
minds has been, which was the crazier half of the world, — those 
inside or those outside of the walls of Bedlam. 

Handwriting offers another wide field for the employment of 
experts. And experts are daily called upon to express opinions, 
whether a given signature is the free and natural chirography of 
an unrestrained hand, or the production of pains and skill at imi- 
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tating the writing of another. And whoever has been present 

at the trial of a question of “patent right,” as it is commonly 
called, must at times have looked with surprise upon the formidable 
array of the expertest of experts, on the one side and the other; 
and have wondered how twelve unsophisticated, unscientific men 
were to settle a fact which, tried by the testimony of either set of 
these witnesses, is too clear for question, and, if by the testimony 
of both, must be beyond the reach of human ingenuity to decide. 

The navigation of vessels furnishes another example of calling 
in experts to aid jurors by their opinions. Shipmasters, for in- 
stance, have been asked to say, whether the carrying a certain 
amount of sail by a yessel running “ before the wind,’ under an 
assumed state of circumstances, was the cause of her collision with 
another sailing “by the wind,” though the witnesses had seen 
neither of the vessels (12 J. B. Moore, 148). 

And I may mention still another class of cases, which often 
occur in the country, where two mills are standing upon the same 
stream, and it is charged that the water in the pond of the lower 
one flows back upon the wheel of the upper mill. In determining 
how far this is true, in any given case, witnesses are often pro- 
duced who are expected to aid the jury by their opinions, although 
formed from a slight and superficial examination of the premises; 
or, it may be, from the statements only of others. 

In the cases supposed, it should be recollected that it is assumed 
that the witness need not know, of a certainty, whether the fact to 
which he applies the test of his judgment, as an expert, actually 
exists or not. Nor is it supposed that the jury have any special 
knowledge, of their own, of the correctness or incorrectness of the 
conclusions to which men of science come, when assuming to apply 
what they call its Jaws. It requires, that the juror, in determining 
a sensible, concrete fact, and declaring that he knows it to be true, 
should reach that conclusion by a judgment formed by comparing © 
the abstract, and often conflicting, opinions of these witnesses ; and 
then making an application of this judgment to facts, which he is 
to elicit from the testimony, often conflicting also, of those wit- 
nesses who are not at liberty to deal in opinions at all. 

This, in brief, is substantially the process by which the testimony 
of experts is made to bear upon questions which a jury have to 
decide. To hypothetical facts, the witness applies the doctrines of 
analogy; and reaches his test or standard, not by what he has seen 
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or knows in that particular case, but through such instrumentalities 
as are supposed to be open to any explorer in the regions of science. 

It is hardly necessary to say, that such a process of reaching 
truth is open to many grave objections on the part of common 
minds. Not only may the witness who supplies the facts for the 
man of science be false or mistaken, but the expert who under- 
takes to apply these may be equally so. He may be honest in his 
intention, and yet some important element of his calculation may 
have been overlooked or omitted, — some link in the chain may be 
wanting. Besides, it is not always easy to determine whether what 
he calls a law of science is such in truth. Such laws are not to be 
read and studied, like a clause printed in a statute-book. They 
are often so recondite, so mixed, like the pure ore with the foreign 
matter in the mine, that it requires patient and repeated experi- 
ment, and close and careful observation, and keen and accurate 
analysis, to develop what is true from what is false, or to arrive at 
a safe and reliable conclusion. If, then, the so-called man of 
science has but imperfectly investigated the soundness of his 
hypothesis ; or if he has assumed as true what another has recorded, 
and an error shall have crept in, no matter how honestly, into the 
elements-of his calculation, —his opinion is no longer a safe guide, 
and whoever follows it may have been as much misled as if he had 
been practised upon by fraud. 

I beg permission, in this connection, to quote the language of 
Mr. Macaulay, when speaking of the philosophy of government: 
“The science of politics bears, in one respect, a close analogy to 
the science of mathematics. The mathematician can easily de- 
monstrate, that a certain power, applied by means of a certain lever 
or of a certain system of pulleys, will suffice to raise a certain 
weight. But his demonstration proceeds upon the supposition, 
that the machinery is such as no load will bend or break. If the 
engineer who has to raise a great mass of real granite, by the 
instrumentality of real timber and real hemp, should absolutely 
rely on the proposition which he finds in propositions upon 
dynamics, and should make no allawance for the imperfection of 
his materials, his whole apparatus of beams, wheels, and ropes, 
would soon come down in ruins; and, with all his geometrical 
skill, he would be found a far inferior builder to those painted 
barbarians who, though they never heard of the parallelogram of 
forces, managed to pile up Stonehenge” (3 Hist. Eng. 84). 
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It should be borne in mind, too, that the development of a new 
law of science is often made at the expense of abrogating an old 
one. To the ancients, the hypothesis that the sun and stars 
revolved around the solid and stationary earth in their wonted 
and uniform course, as a centre of the system, was as much a 
verity as that of Copernicus to us. It was the discovery of the 
facts upon which the latter rests, that showed how false had been 
the reasoning which was content with the sensual phenomena upon 
which it had been based. The history of chemistry, within our 
own day, has many an illustration of one supposed law of nature 
giving way before the light of new developments, through the 
agency of a more severe and accurate analysis. And, even in a 
thing as simple and now well understood as the science of railways, 
it was stated by an early American writer who had visited England 
to study these among other things, and published a work of con- 
siderable authority upon the subject, that no locomotive engine 
could surmount a greater acclivity than twenty-seven and a half 
feet in a mile; because upon calculation it had been found, that 
the wheel would slip upon the rail, and could not carry the engine 
up a higher grade. 

It was my good fortune to spend a pleasant hour at Montreal, 
some years since, on board the steamship, by the experiments 
upon which, in an English port, Dr. Lardner made his remarkable 
discovery of a law of science, which forbade such a vessel cross- 
ing the Atlantic by the power of her steam. 

Men may therefore be honestly mistaken in regard to what is 
true ; and two or more experts, or claiming to be such, may, in the 
same department of science, be found testifying in direct contra- 
diction to each other, and yet each be equally anxious to tell only 
that which is true. In such cases, what is a jury to do? “ Who 
shall decide where doctors disagree?” Amidst such a conflict of 
fact and opinion, who can feel that his rights are safe in a court 
of justice, where such fallible instruments are relied on, as jurors of 
ordinary minds and capacity, to unravel and detect the falsehoods 
and fallacies to which human testimony is liable ? 

I have spoken somewhat theoretically, thus far, of the danger 
there is of departing from the simple and intelligible rule which 
requires witnesses, with few exceptions, to testify of facts, instead 
of opinions and speculations. Nor is it necessary, in order to its 
being unsafe, that the witness should be either weak or wicked. 
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The process by which a partial or misguided judgment is formed, 
is often both natural and deceptive. The witness, who has no 
cause to suspect fraud or trick, is told, to begin with, that a certain 
condition of things exists, with this or that hypothesis as to the 
cause ; and is called upon to lend the aid of his special science or 
skill to verify, rather than to detect and expose, the hypothesis 
with which he starts. He is content, therefore, if the general 
phenomena will bear out the desired conclusion; and the wish 
often, literally, becomes the parent of the thought. Sometimes 
these men of speculation are content to take their facts entirely at 
second-hand, and to build up theories which are to pass before the 
world as philosophic wisdom. The legends of science tell us of 
the grave attempt of a body of experts to account for the inability 
of a certain woman, who had been restored to sight, to perceive 
and detect letters as commonly printed in a book, although she 
could distinguish much smaller objects with ease ; and how many 
a beautiful theory was spoiled by going back one step in the inves- 
tigation, and ascertaining that she had never been taught the 
mysteries of the alphabet. And the celebrated problem, why a 
dish of water would weigh no more with a live fish in it than with- 
out, and its final solution, will readily occur to every one. The 
manner in which opinions of men professing science are contrasted 
by practical men with the more homely results of facts and prac- 
tised skill, is given by the author of a popular and interesting 
volume, styled “ Across the Continent,’ when speaking of the 
manner in which eastern capitalists are beguiled into investments 
in mining enterprises in the west: “ Wall Street is easily out- 
managed by Montgomery Street (in San Francisco); and an old 
miner, who is generally a traditional Yankee with large improve- 
ments, will fool a dozen spectacled professors from your colleges 
in a single day. The latter sort of people are indeed at a great 
discount in this region, as all the rules of science with which 
they come equipped are outraged and defied by the location and 
combination of ores, rocks, oils, and soils on this side of the Rocky 
Mountains” (p. 155). 

If more were wanted upon this subject, I doubt if there is a 
lawyer in the commonwealth, of any considerable practice, who 
could not draw facts from the storehouse of his own memory to 
sustain the doctrine which I have endeavored to illustrate. I may, 
perhaps, be pardoned for referring to my own limited experience. 
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In one case, the owner of the upper of two mills upon the same 
stream sued the owner of the lower one, for flowing back water 
upon his wheel by means of the dam at the lower works. The 
mills were about a quarter of a mile apart, and the intermediate 
stream was in places sluggish and crooked in its course. Experi- 
enced mill-owners and manufacturers, who came fairly enough 
within the category of experts, were called to testify in the case, 
Some of them had even visited the works, and seen the water 
standing upon what is called the “apron,” under the plaintiff’s 
wheel. They were, moreover, fair and intelligent men, and had no 
object to testify falsely; and, as was argued, could not be mistaken, 
The whole drift of their testimony was, that the works at the upper 
mill were impeded by this back water; and the only cause of it 
which they could detect, and which in their judgment was the true 
one, was the obstruction created by the dam below. And, had the 
cause stopped there, not one of the jurors would, probably, have 
hesitated to hold the defendant responsible for ‘the damages sus- 
tained by the plaintiff. But, by permission of the court, the jury 
were taken to the locality ; and a series of experiments tried before 
their eyes, which left as little doubt, in their minds, upon the ques- 
tion as that they themselves existed. The defendant’s dam was 
constructed with plank, which could be removed. While both 
dams and the intermediate stream were full, stakes were driven for 
many rods from the plaintiff’s wheel, along down the margin of the 
stream, and the height of the water at the same carefully marked. 
The defendant’s dam was then wholly removed, and the water 
suffered to draw down to its lowest possible point at the place; 
and, upon examining the water at the stakes, it had not subsided 
to any perceptible extent. After waiting a sufficient length of 
time for it to be a fair and satisfactory experiment, the dam was 
again replaced, the ponds and stream were again allowed to fill, 
and again the marks examined, without showing the slightest - 
change in the condition of the water where they stood. 

I had an almost identical experience in another case, which was 
at last submitted to referees, one of whom was the well-known 
civil engineer, Mr. Francis, of Lowell. By a similar experiment, 
repeated till there could be no mistake, the testimony of a great 
variety of witnesses, both to facts and opinions, was shown to be 
based upon false premises as well as false conclusions. The experts 
testified honestly enough; they thought they knew the facts, and 
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they believed they knew the laws of hydraulics. There was, in 
truth, a setting back of water; and they thought they had found 
the scientific cause in the dam across the stream below. But they 
had overlooked some of the elements of calculation, which they 
ought to have taken into consideration ; and found, at last, that 
their mistake was, that the real cause of the obstruction consisted 
in the crookedness of the stream, and the deposit of materials 
therein, with which the defendant’s dam had no connection. 
The matter of handwriting, a most fruitful subject for the tes- 
timony of experts, may furnish another familiar instance of danger 
of error. A case in Middlesex County, several years since, involved 
the question of a forged signature. Counsel of the first ability 
were employed on either side. No money was spared in securing 
the attendance of witnesses, and, among others, the best and most 
experienced experts. The testimony was strong, on both sides, 
bearing upon the point of the genuineness of the signature in 
question. Of course, to the eyes of some of the witnesses, the 
discrepancy between a natural and an imitated signature was 
always such that any skilful man might detect it. During the 
course of the trial, a teacher of writing, living in Boston, was pro- 
duced; and sundry persons were requested to sign their names, in 
blank, upon papers which were handed to him. He at once sat 
down, and copied each of these two or three times, upon the same 
sheets of paper, without any assistance but the accuracy of his 
eye and his hand; and, when submitted to the inspection of the 
court and jury, or the writers themselves, it was found impossible 
to detect the original from the imitated. I saw him repeat the 
thing more than once, by copying any name that might be handed 
to him, and by then cutting the papers upon which they were written 
into separate slips, and marking the genuine one in some manner 
not easily to be detected. In repeated instances, the original writer 
either declined the attempt to select the true signature, or selected 
the imitated instead of the genuine one. The fact was once 
familiar in this vicinity, of the conviction of a forger of a large 
number of notes against the same person, by imitating two gentiine 
ones which he held, so perfectly that neither the holders, nor the 
one whose name was signed, were able to detect the true from the 
false ; and the holders were content to share, pro rata, the amounts 


which the maker of the two genuine ones was willing to pay to 
whoever held them. 
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Now, this was. not because there is not, in many instances, a sure 
test of discrimination between genuine and simulated handwriting. 
The difficulty in these cases was, that some of the elements of 
calculation which the witnesses expected to find, and might have 
applied in other cases with success, happened to be wanting here. 
And, without knowing this, the opinions which they formed were as 
likely to be wrong as right. . 

The widest field for the employment of experts is offered in cases 
involving questions of medical jurisprudence. By a singular 
liberality of construction, the courts of this State “ admit the 
opinion of educated practising physicians upon the subjects of 
medical science,” including the science of insanity, without limit- 
ing it to those who have made insanity a special study and pursuit 
(Baxter v. Abbott, 7 Gray, 71, 80); though, in a later case, the 
court were inclined to limit this expression of opinion, where the 
witness had not made the subject of mental disease a study, to 
matters within his own observation (Commonwealth v. Rich, 14 
Gray, 335, 337). And this they do, though an ordinary witness, 
knowing the same facts, would be restricted to a simple statement 
of these facts, without indulging in any expression of opinion 
beyond (Commonwealth v. Fairbanks, 2 Allen, 511). 

And here I cannot avoid noticing what, at first sight, seems to 
partake of the character of a legal solecism on the part of courts, 
that, while they allow a man of science to give, as his opinion, the 
results of study and research into books and treatises of writers 
of acknowledged authority, they do not allow such books to be read 
in court to the jury (Washburn v. Cuddihy, 8 Gray, 430; 1 Gren. 
Ev. § 440, n.). 

One reason for this, however, may be the delay that might 
thereby be occasioned to the business of court, if jurors were 
obliged to hear learned treatises read, which the press has multi- 
plied, upon almost every subject of science. And a still stronger 
reason would be, that it would be safer on the whole to trust to the 
honest judgment which men accustomed to such research might 
form by an examination and comparison of these works, than to 
the imperfect inferences which men not familiar with the subject 
might draw from them, by not knowing how far one proposition in 
science may be limited and explained by another. The very danger 
of resorting to what is called science at all is of getting theory 
instead of science, and speculation instead of fact. 
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Iam not disposed to pursue this investigation beyond its more 
obvious bearing; but it would not be difficult to show to what 
dangerous consequences it might lead, if either the witness was 
deficient in scientific knowledge, or wanted the capacity of accu- 
rately applying the doctrines of analogy ; or, what is hardly less to 
be deplored, if he was biassed by prejudice, or warped by interest, 
to form and express opinions which are not honest, or which regard . 
one side only of the question. 

In trials involving questions of insanity, for instance, different 
courts adopt different rules as to the mode in which the medical 
expert is to be interrogated on the question of insanity. In the 
English courts, it seems, they allow him to hear the testimony of 
the other witnesses, and then ask him, whether, if the person to 
whom it relates is upon trial for a crime, the facts stated by 
the witnesses, supposing them to be true, show a state of mind 
incapable of distinguishing between right and wrong; and this, 
though the witness himself may never have seen the subject of the 
inquiry. This is allowed there, although, in the language of one 
of the judges, “it is open to this objection, that, as the opinion of 
the witness is founded on those conclusions of fact which he forms 
from the evidence, and as it does not appear what those conclusions 
are, it may be that the evidence he gives is on such an assumption 
of facts as makes it irrelevant to the inquiry” (McNaughten’s 
case, 10 Cl. & Fin., 200, 207). 

Our courts generally adopt a somewhat different formula, by 
putting the facts of which the other witnesses testify in a hypothet- 
ical form, and asking the expert what his opinion would be, if the 
facts were as thus stated; and then leaving it to the jury to find 
whether the statements of the witnesses in respect to these facts 
were true or not (Woodbury v. Obear, 7 Gray, 467,471). At any 
rate, they mean so to shape the question to the expert as to exclude 
his opinion as to the general effect of the evidence offered to estab- 
lish controverted facts in the trial (Hunt v. Lowell Gas-Light 
Company, 8 Allen, 169). In the trial of Huntington in New York, 
already mentioned, a single question to an expert, put in this 
hypothetical form, covers sixty-five lines (nearly two pages) of 
fine, closely-printed text. It was the object of the prisoner’s coun- 
sel, in that case, to establish insanity on the part of the prisoner ; 
but it was that species of insanity which affects the moral sense 
rather than the intellectual functions of a man. Two witnesses of 
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the highest respectability in their profession in New York were 
called upon to testify to this point. One of these had seen the 
prisoner for a short time twice on one day, and the other had seen 
him on two different occasions. They testified strongly to the 
point of his moral insanity; and one of them, Dr. Gilman, fol- 
lowed up the conviction and sentence of the prisoner by “a 
medico-legal examination,” as he called it, of the case, as well as 
by the lecture to which I have before referred, in which he labors 
to maintain the doctrine of moral insanity, which he had so ably 
sustained as a witness upon the stand. It is not my province, when 
presenting, in this way, the danger which a jury incurs in under- 
taking to follow any mere statement of opinion upon a matter of 
science, to judge whether this doctrine of Dr. Gilman is sound or 
not. I content myself with quoting from a recent work of the late 
Sir Benjamin C. Brodie,—and I know not where I can find a 
higher authority,—in which he says: “Some writers have de- 
scribed, under the name of moral or instinctive insanity, a state of 
mind in which they say there are no illusions, nor any affection 
of the intellect, but in which there is simply a perversion of the 
moral sentiments, the individual laboring under an impulse to per- 
form certain extravagant, outrageous acts, injurious to himself or 
others ; such impulse being irresistible, so that he is to be held as 
being no more responsible for his conduct than an ordinary lunatic. 
Now, I own, that, looking at the question merely as one who has 
some knowledge of human nature, and with no other aid than that 
of my common sense, I am very much inclined to doubt the cor- 
rectness of this doctrine; and I am certain that it is dangerous to 
admit the plea of irresponsibility for those who labor under this 
so-called moral insanity, to the extent to which Dr. Pritchard and 
others have claimed it for them” (Psychological Inquiries, p. 96). 

The case of Palmer, of which we have an account in the “ 1 Law 
Magazine and Review” p. 332, which contains a review of two 
different reports of the trial, presents the irreconcilable conflict 
of testimony of medical experts, in a matter of life and death, 
in a still more striking light. Palmer was indicted for having 
caused the death of a man named Cook by administering 
strychnine, in 1856. Something like a score of medical men and 
chemists were examined upon one side and the other, and testified 
with great positiveness and directness, but in entire opposition to 
each other. On the one side, the opinion was maintained that 
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enough of strychnine might be administered to cause death with- 
out a medical man or chemist being able to detect it in the stomach 
or blood of the deceased ; though some qualified this by supposing 
it might be detected, if there had been a “ considerable excess” 
used beyond what was necessary to destroy life. On the other 
side, the witnesses affirmed most unqualifiedly, that it might be 
detected in such cases; and, from the fact that none was found in. 
the stomach or circulation, the death of the man alleged to have 
been poisoned could not have been occasioned thereby. And 
one of them added, that, “ speaking scientifically, he should cer- 
tainly say that the person laboring under the ‘ fits,’ as they were 
called, was more likely to be laboring under angina pectoris than 
strychnine.” 

The reviewer, in commenting upon this testimony, remarks, 
“The above account of the conflict of medical evidence is caleu- 
lated to suggest painful ideas: either the subject is very obscure, 
and these scientific witnesses have rashly dogmatized where they 
should have been modestly silent; or, while the facts of the case 
were such as to warrant certain obvious conclusions, others were 
promulgated, in fraud of justice, and in contempt of truth.” And 
Lord Chief Justice Campbell, in summing up to the jury, re- 
marked, “ With regard to the medical witnesses called on the part 
of the prisoner, I must observe, that, although there were among 
them gentlemen of high honor, consummate integrity, and pro- 
found scientific knowledge, who came here with a sincere wish to 
speak the truth, there were also gentlemen whose object was 
to procure an acquittal of the prisoner. It is, in my opinion, in- 
dispensable to the administration of justice, that a witness should 
not be turned into an advocate, nor an advocate into a witness. 
You must say, gentlemen,” he adds, “ whether some of those who 
were called for the prisoner belonged to the category I have de- 
scribed, that of a witness becoming an advocate.” If such attempt 
was made, it failed; for Palmer was convicted. But it serves to 
show, what I have so often repeated, the danger that attends the 
indiscriminate admission of the testimony of experts to matters of 
opinion upon subjects involving scientific inquiry. 

The question recurs, What can be done in the premises? Are 
we to throw away the lights of science in the investigation of these 
subjects? In the multiplication of interests connected with the 
application of the laws of science, which are daily growing more 


60 TESTIMONY OF EXPERTS. 


numerous and refined, it is hardly possible to dispense with that 
kind of knowledge in determining the rights of parties. Nor 
need I go beyond the history of our own courts for illustration. 
We might read it in the ever-memorable trial of Dr. Webster, in 
which, among the contributions of men of science to the processes 
of investigation by which the mystery of that transaction was 
solved, particles and spicule, sorted and sifted with microscopic 
scrutiny from the ashes of a furnace, were made to take each its 
appropriate place in building up, before the astonished eye of the 
untaught juror, the wondrous framework of a once living form. 
But, it will be observed, I use the term “ knowledge ;” and I do 
it advisedly, and with an intent to discriminate between what a 
witness knows, and what he conjectures, or has an idea about. 

Take a case to illustrate the distinction between knowledge and 
conjectural opinion in science. Jenner knew the contagious 
nature of small-pox, and that it might be propagated by inocula- 
tion. He learned by attention and observation, that certain 
persons were exempt from any manifest effect from this virus, 
when thus introduced into their circulation. He pursued this 
hint further; and found the fact, that these persons were milk- 
maids and others, who had been affected by a disease which was 
communicated by handling the teats and udders of cows when 
affected by a particular disease which was developed in the 
form of pustules. He conjectured from this, that an infusion of 
the virus from these pustules into the human system might coun- 
teract the susceptibility to receive the disease of small-pox. He 
tried and repeated the experiment with success, until what was, 
for the time being at least, a law of science was developed; and 
he, and everybody who witnessed or listened to the results of his 
experience, knew that an antidote had been found to this fearful 
disease. And yet it would be worse than absurd to call in every 
empiric, and allow him to testify as an expert, because he had 
cured an attack of rheumatism by lobelia, or a headache by certain 
* passes” upon the outside of a man’s cranium. 

Men, by a long course of observation, often ascertain the habits, 
powers, and instincts of animals, so as to speak of them with as 
much confidence as of other facts which they know. And courts, 
acting upon this hypothesis, have allowed witnesses to testify 
whether fish of a certain kind could pass up “ ways” constructed 
in dams across rivers, in which such fish are found. And yet they 
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would not apply a like rule in generalizing upon the powers and 
activity of men by having seen a score or two leap or jump a 
certain distance, because the element of a known difference in this 
respect among men would come in and disturb any process of 
reasoning from such particulars to generals. 

What then, the question recurs, are courts to do, in order to 
secure to parties the benefit of using what is known in science; _ 
and, at the same time, exclude the crude or partial theories or 
false or biassed opinions, which are in danger of confounding 
or misleading jurors, from their being unable to discriminate 
between what is true and what is false? The answer, it seems to 
me, is furnished from the present power and usage of all courts 
to which I have referred. When a man is offered to testify as an 
expert, it is the duty and province of the judge to determine, 
‘upon evidence and inquiry, whether he answers to that description 
ornot. If he does not, the judge rejects him; and there the 
matter rests.. Now, what is wanted in an expert is, first, that he 
should be sufficiently acquainted with the subject-matter as to 
which he is called to know what its laws are; and, in the second 
place, he should be honest and impartial enough to state his 
opinion or judgment upon these fully and fairly, so far as it can be 
done, and how they bear upon the issue to be tried. He should not 
be selected as the witness of this party or that, or to represent this 
view or that, of the matter in controversy. He should be like an 
arbitrator or a commissioner, who, standing indifferent between the 
parties, is to hear the facts which they have to offer; and then, by 
applying his own knowledge as a man of science, to form an 
opinion, and declare it, as a guide for the court and jury in form- 
‘ing a final judgment in the cause. 

I would, therefore, have experts selected by the court, as they 
appoint auditors to determine matters of account ; or commissioners 
to take testimony, or to make partition of estates; or other like 
agents and instrumentalities in the administration of justice. 
Under such a rule, there would not, ordinarily, be any great diffi- 
culty in the parties themselves selecting wh should be thus 
employed. And, if there was, the very fact that one party or the 
other insisted upon a favorite witness would be sufficient to put 
the court upon their guard in allowing him to act as such. The 
subjects upon which experts may be called are as numerous as 
the departments of business, and the transactions of life, in which 
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laws and rules of action are applied. But the number of experts, 
in any one department, is ordinarily small, and éasily distinguished, 
Who those are, in any district or region, and what are their rela- 
tive character and fitness to act, can be ascertained by the court 
without any great difficulty, in each case as it arises. And, though 
cases may occur where, by the selection or exclusion of one or 
another who may be named an expert, injustice may be done toa 
party, the great cause of justice will on the whole be vindicated, 
and the confidence of the public in the purity of its administra- 
tion, as well as their respect for its ministers and instrumentalities, 
strengthened and confirmed. 

The whole system of experts, as now used, is comparatively a 
modern experiment. It has grown out of the wonderful growth 
and increase of science in modern days, and the development, by 
that means, of what was before too recondite to be any thing more 
than conjectural in the minds of even the wisest. The subject 
opens a new inquiry which affects the expert himself. Is he to be 
regarded as an ordinary witness, to be obliged to attend day after 
day in court at the beck of any party who chooses to summon 
him, and to give upon oath for a dollar and a quarter a day, 
“and four cents a mile travel, out and home,” what has cost him 
years of labor and research? If I am accidentally witness to a trans- 
action, however unimportant such transaction may be to myself, 
or however inconvenient it may be to go to a distant part of the 
State to testify of it in court, I may be obliged to do so, since the 
general policy of the law requires the sacrifice of individual con- 
venience to the means and necessity of carrying its provisions into 
effect. The fact of which I thus became cognizant was not a 
thing in which I can be said to have gained any exclusive property, 
by having bestowed my labor and time in its acquisition. But the 
skill and science which an expert is expected to employ implies 
expenditure of time, labor, and preparation, which are not to be 
measured by the ordinary price per day which is paid for the 
services of a day-laborer in sawing wood or carrying a hod. Nor 
do I understand that a party has a right to call upon a man of 
skill or science to exercise these in the trial of an ordinary ques- 
tion involving the right to property, or damages of a personal 
character, by simply summoning him, and tendering him the ordi- 
nary fees of a witness in court. 

If the case be one of a public nature, involving the question of 
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a crime of magnitude, where the public safety requires the investi- 
gation, the right to compel the attendance of such witnesses becomes 
an incident to the exercise of government itself, in the same way 
that a juror is obliged to sacrifice convenience or profit to render 
a public service, or the soldier is called upon to take up arms in 
defence or execution of the law. It rests upon the maxim of 
Salus populi suprema lex. The rule upon the subject is thus 
stated by Mr. Greenleaf, in his work upon Evidence. “There is 
adistinction between a witness to facts, and a witness selected by a 
party to give his opinion on a subject with which he is peculiarly 
conversant from his employment.in life. The former is bound, as 
a matter of public duty, to testify facts within his knowledge. 
The latter is under no such obligation ; and the party who selects 
him must pay him for his time before he will be compelled to 
testify (1 Green, Ev., § 310, n.; see also Webb v. Page, 1 Carr. 
& Kir., 23). 

I have occupied so much time upon the subject, that I have 
little space for one part of it which deserves a passing remark, 
and that is as to the manner in which counsel often conduct 
the examination of this class of witnesses. It often is such as to 
confer little credit upon them either for learning or gentle man- 
ners. To be able to cross-examine a witness in matters of scientific 
opinion requires a somewhat familiar knowledge of the subject- 
matter itself, as well as of the premises upon which such opinion 
is based. And it sometimes happens that a counsel is called upon 
_ to conduct such examination, without knowing the use of even the 
proper terms of art or science in which to frame his inquiries. 
This is bad enough; but it is made still worse, when, to his igno- 
rance of the principles of the science with which he has to deal, is 
added the suspicion or conviction in his mind, that the witness is 
testifying to serve a purpose, and is ready to pervert the laws of 
science, if he in fact apprehends them, to the carrying of a point, 
rather than to the developing of what is true. The evil would cor- 
rect itself, in a great measure, if the true principle of selecting and 
employing experts as witnesses could be adopted and carried out. 
Counsel would no longer be on the alert at every point and turn 
to prevent being entrapped by garbled or colored statements. They 
would no longer have a right to treat these witnesses as if they 
had come to testify, in the words already quoted, for “ the party in 
whose favor we appear.” They would listen to the statements of 
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men of science, if disinterested, as jurors do, for information and 
knowledge to guide them in their investigations before the court. 
The place of an expert, instead of being, as it sometimes seems to 
be, that of a prize-fighter in,a ring, would be elevated to one of 
dignity and importance, as that of a minister of equal and impar- 
tial justice; and would command the respect with which true 
science, even in the common affairs of life, is always regarded. 
Science and learning, as the means and handmaids of knowledge, 
would thereby become the honored and inseparable auxiliaries to 
truth, in the development and application of law to the multiform 
rights and interests of civil society. 
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Some years ago, when yellow paper on the exterior of a book was 
more acceptable to our eyes than calf-skin, and imaginative fact 
more entertaining than sound law, we chanced to fall in with a 
volume enclosed in the yellowest of covers, and replete with the 
most extraordinary episodes, entitled “* The Mysteries of the Court 
of London.” It was written, we think, by a Mr. Reynolds, with 
as many letters to precede his name as those of the well-known 
novelist of the two horsemen ; but these have escaped our memory, 
with most of the thrilling events of the tale. But we remember 
that it purported to describe the doings of the hot youth of the 
prince regent; and to hold up to popular inspection, in all their 
deformity, the vices and crimes of a “ bloated aristocracy.” 
Undoubtedly, it should have been a work popular with the masses; 
for it depicted a very low state of morals in high places, and no 
language was spared in portraying vice, with all the circumstance 
which a gross imagination might lend to deeds bad enough without 
the accessories of the novelist’s art. The “first gentleman of 
Europe” is there’ shown the constant destroyer of female virtue, 
his sisters no better than they should be, his father a bigamist, and 
the aristocracy of England as profligate to the last degree: in 
short, no crime was omitted which might serve to clothe the real 
people of whom the author wrote with the attributes of the heroes 
and heroines of owr modern novelists, whether of Miss Braddon or 
Charles Reade. The book in question had nearly passed out of 
our memory, when recollections of it were suddenly awakened by 
the extraordinary trial which lately took place in England, and 
which is the subject of this paper. We remembered that in the 
pages of “ The Mysteries of the Court of London” we had already 
seen it stated, that George IL. had espoused one Hannah Lightfoot, 
a beautiful Quakeress, who was living when he married Queen 
Charlotte ; and that this incident was made a part of the plot of the 
novel, with many equally curious details, too numerous to mention. 
The same assertion is now made in a court of justice. The trial 
of the cause of Ryves v. the Attorney-General is no work of fic- 
tion; but that its details are as extraordinary and interesting as 
those of Mr. Reynolds’s novel, or indeed of any romance, no one 
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who has read the account of the trial would deny. It will always 
claim a place among English causes celébres; and, while it may serve 
only to amuse the majority of readers, there will not be wanting 
persons credulous of extraordinary tales, and anxious to believe 
the worst of hereditary rulers, who will doubt the correctness of 
the conclusion arrived at by the court and jury. 

The case in brief was this: Mrs. Lavinia Janetta Horton Ryves, 
one of the middle class of England, claimed that she was really 
Lavinia, Princess of Cumberland, cousin of the present Queen of 
England, and a legitimate member of the royal family. She 
claimed that Henry Frederic, Duke of Cumberland, brother of 
George III., had contracted a secret marriage with her grand- 
mother, a beautiful girl named Olive Wilmot (still living at the 
date of his subsequent marriage), from whom she, the petitioner, 
was legitimately descended. Although one may well wonder at 
the audacity of the claimant in preferring such a claim after the 
lapse of so many years, yet there is nothing in the moral character 
of the family from which the petitioner claims to have sprung, 
which calls upon the mind to at once reject the hypothesis as 
entirely impossible, or as offensive or calumnious. Though not so 
bad as Mr. Reynolds tries to make them out, none of the kings of 
England known as the four Georges can claim for themselves or 
their brothers any high standard of virtue; and, though it may be 
an imputation on their character as men of the world, that any one 
of them should ever have been so weak as to contract a lawful 
marriage with the object of his passion, the refutation of the scandal 
cannot certainly rest upon innate, a priori arguments of their 
moral virtues. As far as that goes, one may readily say of the 
story, “ Se non e véro, e ben trovato.” To this it is added in this 
instance, that we know that this Henry Frederic, Duke of Cum- 
berland, did actually marry at a date subsequent to this alleged 
marriage (bigamously it was claimed) a woman probably inferior 
to Olive Wilmot as described in the case; namely, Ann Horton, — 
the widow of a sugar-refiner, and sister of Colonel Luttrell, a noto- 
rious rake of the period. That a direct attack on the morals of 
the reigning family of England excited so little general indignation, 
is an ample proof of the slight respect in which its present com- 
munity holds the former monarchs of this family. Indeed, the 
attorney-general left this part of his case in silence ; feeling per- 
haps, that, with other sufficient arguments, it was unnecessary to 
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resort to weak ones; and it was owing, not to this reason, but to 
others, that the cause of the petitioner so signally failed. 

The suit was brought under the Legitimacy Declaration Act, 
passed in 1858, permitting the making-up of issues, before the 
Court for Divorce and Matrimonial Causes, as to the legitimacy of 
any party so petitioning, and as to the legitimacy of the marriage 
of his father and mother, or grandfather and grandmother. Ac- _ 
cording to the act, a decree of legitimacy may be passed by the 
court, binding such parties as have been duly affected by notice 
and citation to appear. 

The trial came on at London on the first of June last, before a 
full court, consisting of Lord Chief Justice Cockburn, Lord Chief 
Baron Pollock, and Sir J. P. Wilde, judge ordinary, and a special 
jury. For the attorney-general there appeared, the attorney- 
general, Sir Roundell Palmer; the solicitor-general, Sir R. P. 
Collier; the queen’s advocate, Sir R. Phillemore, Q.C.; Mr. 
Hannen and Mr. Burke —a strong force ; while for the petitioner 
we do not see the array of queen’s counsels usual on trials of such 
importance, but merely Dr. Smith and Mr. Thomas, names not so 
well known on this side of the water as those of other English 
barristers. Whether the character of the petitioner’s case was 
such that more eminent counsel declined retainers, or whether that 
lady’s peculiarities led her to be peculiar in the selection of her 
advocates, or whether the gentlemen who appeared for her came 
forward through a fervent conviction of the merits of her cause, 
we are not informed. That the traditions of the English bar are 
not such as to permit the intimidation of its members by the cir- 
cumstance of a cause attaching or opposing the royal family or its 
sentiments, is too well known, without the citation of the brilliant 
precedents of Erskine and Brougham, to need remark. It must 
have, therefore, been from some other reason that Dr. Smith, senior 
counsel for the petitioner, being an utter or outer barrister, was 
obliged to make special application for a seat within the bar; and 
that her cause, weak as it was in itself, was apparently conducted 
with so little ability and ingenuity. 

The issue presented by the petitioner to be tried was, whether 
Olive Wilmot, her grandmother, had been lawfully married on the 
4th of March, 1767, to Henry Frederick, Duke of Cumberland, 
brother of George II]. Here a singular, though entirely natural, 
difficulty presented itself on the threshold of the cause. It 
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appeared from the opening, that Mrs. Ryves’s mother, the daughter 
of the alleged Duchess of Cumberland, also named Olive, had been 
married to a Mr. De Serres (the maiden name of the petitioner 
being Lavinia De Serres); and that a decree had already been 
obtained, by a former proceeding under this same Legitimacy Act 
in 1858 (in which nothing was said of the claim to royal blood now 
presented), declaring the marriage of Mr. and Mrs. De Serres 
legal, and the petitioner their legitimate issue. ‘ But how,” the 
court asked, stopping Dr. Smith, “could this marriage between 
Mr. and Mrs. De Serres be valid, when Mrs. De Serres was in fact 
a royal princess, and no consent of the sovereign to the marriage 
under the Royal Marriage Act, which declares invalid the marriages 
of members of the royal family without such consent, had been 
obtained?” This was certainly an ugly question to meet in limine. 
The marriage of Henry Frederic, Duke of Cumberland, with 
Olive No. 1, might be valid without such consent ; for at that time 
the Royal Marriage Act had not passed: but it was certainly a 
difficult obstacle to the marriage of Olive No. 2. The counsel for 
the petitioner tried hard to avoid having this second marriage 
placed in issue on the record; but the court so directed it, the 
judge ordinary saying, that the learned counsel might perhaps 
propose to meet it by a decree of court, or might rely on a consent 
given by the sovereign, the books of the privy council, or some 
other authority. What the learned counsel did rely on scarcely 
appears from the report of the trial; for the case failed with Olive 
No. 1, and he never got as far as Olive No. 2. A suggestion was 
indeed made, that the fact that Mr. De Serres was a foreigner 
brought the case within the exceptions of the Royal Marriage Act. 
This, however, was cut short by the court stating, that, the royal 
blood of Olive No. 1 not being proven, it was hardly necessary to 
show what she might do under an act not shown applicable to her. 
If it was in the beginning intended to meet this difficulty by first 
obtaining a decree of the legality of the marriage of Mr. and Mrs. 
De Serres, at the same time concealing the claim of Mrs. De Serres 
to royal blood, and then to maintain that the matter was res 
adjudicata, and could not be again inquired to, this shows as 
deliberate fraud on the part of Mrs. Ryves, and as deliberate 
stupidity on the part of counsel, as can well be imagined; and 
stamps the lady with a worse character than that of the mono- 
maniac, which we are inclined to regard her. 
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Both marriages having been put in issue, the cause proceeded. 
The extraordinary story recited by counsel in opening, and attempted 
to be proven by the petitioner, the main witness, and by written 
documents, was this: That, in the middle of the eighteenth cen- 
tury, there had lived a country clergyman, named Dr. Wilmot, a 
fellow of Oxford University, and consequently bound by the rules 
then in force to remain single. He had one brother, named 
Robert, a married man. This country clergyman, it was said, had 
not only been very intimate with the royal family, but had passed 
through such extraordinary episodes of life as rarely fall to the lot 
of mortal man. He had himself privately married the Princess 
of Poland, sister of Stanislaus Poniatowski, King of Poland. The 
fruit of this secret marriage, a beautiful girl called Olive, was 
brought up as the child of his brother Robert, and was beloved by 
two noblemen, Lord Warwick, and Henry Frederick, Duke of Cum- 
berland. The duke finally succeeded in gaining her affections, 
and secretly espoused her, her father performing the ceremony. 
The doctor was eminently suited for both clandestine and royal 
marriages, not only from his own match, but from the fact that he 
had already secretly married George III., then Prince of Wales, to 
Miss Hannah Lightfoot, the Quakeress of Mr. Reynolds’s romance, 
who appears in some of the documents produced as “ Hannah 
Regina.” Moreover the doctor, so said Mrs. Ryves, becoming 
disgusted with the royal family, and abandoning, it may be sup- 
posed, this royal Gretna Green style of occupation, turned round, 
and, as a matter of revenge, wrote the letters of Junius. Besides 
this, he was the real Earl of Rochester, the petitioner testified, 
“had he chosen to claim it.” We read of some heroes of former 
ages to whom a vast number of deeds are attributed by admiring 
posterity : certainly, Dr. J. Wilmot may well rank with these. He 
modestly admits of himself, that his life was “ one of trial, but not 
of crime.” 

Olive, the unknown princess, was brought up, as we have said, 
as her uncle Robert’s child; but, in order that none of the cireum- 
stances of standard romance might be wanting to the story, we are 
told that she had the traditionary “strawberry mark,” by not 
having which under his right arm the long-lost brother of Box 
was so instantly recognized. “Care had been taken,” says Dr. 
Smith, “to record her identity, by a description of a mole on her 
right side, and a fruit mark on her shoulder.” She married Mr. 
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De Serres, a foreigner, “a French gentleman of distinguished 
family; following the profession of a marine painter ;” but, rather 
remarkably, as the story goes, either a prince in disguise or an 
unrecognized duke. Of this union, the petitioner was born in 1797, 
and was consequently, at the time of the trial, a lady well advanced 
in years. 

To prove all these facts of a century ago, no living witness could 
of course be called ; but, to meet the difficulty, the petitioner pro- 
duced a mass of documents, than which, it is thought, none more 
curious have ever been presented to the consideration of @ court 
of justice. They consisted of scraps of paper to the number of 
eighty-two (and there were about fifty more, stated to be in exist- 
ence, and connected with a certain pamphlet, but not offered in 
evidence) ; upon which Dr. Wilmot, his brother Robert Wilmot, 
George III. (sometimes signing himself George Guelph), George 
IV., the Duke of Cumberland, Dunning (afterwards Lord Ashbur 
ton), Lord Warwick, Hannah Lightfoot (Regina), and some: other 
less prominent actors in this extraordinary drama, had, sometimes 
singly, sometimes in couples, and occasionally in greater numbers, 
made declarations of the facts recited, — George II1., it was claimed, 
consenting to sign certificates of Olive Wilmot’s marriage with 
the Duke of Cumberland, to induce Dr. Wilmot not to divulge the 
king’s marriage with Hannah Lightfoot, the publication of which 
would have proved his marriage with Queen Charlotte bigamous, 
and his children and descendants all illegitimate. We give a few 
specimens, such as our space permits : — 


I solemnly certify, that I privately was married to the Princess of 
Poland, the sister of the King of Poland. But an unhappy family difference 
induced us to keep Our Union secret. One Dear child bless’d myself, who 
married the Duke of Cumberland, March 4, 1767; and died in the Prime 
of Life, of a broken heart, December 5th, 1774, in France. 

Jan. 1, 1780. J. WiLMorT. 


I hereby certify, that I married Henry Frederick, Duke of Cumberland, 
to Olive Wilmot, March 4, 1767, such marriage having been duly solem- 
nized according to the rites and ceremonies of the Church of England. 

J. Witmort. 
I witnessed such marriage, 
Grorce R. WarwIck. 
CHATHAM. 
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Olive, the only child on Henry Frederic, Duke of Cumberland, and 
Olive, his wife, born April 3, 1772. 
Greorce R. J. WiLmor. 
CHATHAM. 
Warwick. 


I declare the Duke of Cumberland’s marriage with Olive Wilmot to be 
legal by command of the King. 


Witness, T. Dunnine. 
J. WiLMoT. 


My Dear Otive, 

As the undoubted heir of Augustus, King of Poland, 
your rights will find aid of the sovereigns that you are allied to by blood, 
should the family of your father act unjustly ; but may the great Disposer 
of all things direct otherwise! The Princess of Poland, your grandmother, 
I made my lawful wife; and I do solemnly attest, that you are the last of 
that illustrious blood. May the Almighty guide you to all your distinctions 
of birth! Mine has been a life of trial, but not of crime. 

Jan., 1791. J. 


This is to certify that the marriage of these parties (George, Prince of 
Wales, to Hannah Lightfoot) was duly solemnized this day, according to 
the rights and ceremonies of the Church of England, at their residence at 
Peckham, by myself. 

J. Witmor. 
GUELPH. 
Hannan Licutroor. 
Witness to the marriage of these Parties, 
Pirt. 
Anne Tay or. 


It appears that the certificates as to the Lightfoot matter were 
written on some of the same paper as those in regard to the sup- 
posed princess. Here is a quasi will of the unrecognized queen, 
put in as a declaration by her as the head of the royal family :— 


Hamsteap, Jury 7, 1762. 
Provided I depart this life, I recommend my two sons and my daughter 
to the kind protection of their Royal Father my husband, His Majesty 
George the Third, bequeathing whatever property I may die possessed of 
to such dear offspring of our ill-fated marriage. In case of the death of 
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such my children, I give and bequeath to Olive Wilmot, the daughter of 
my best friend, Dr. Wilmot, whatever property I am entitled to or possessed 
of at the time of my death. Amen. 


Hannan Reena, 
Witness, 


J. DUNNING. 
Pitt. 


The following letter concludes the series : — 


If this pacquet meets your eye, let not ambition destroy the honor and 
integrity of your nature. Remember that others will be depending on 
your conduct, the injured children, perhaps, of the good and excellent 
consort of your king, — I mean the fruit of His Majestie’s first Marriage, — 
who may have been consigned to oblivion, like yourself; but I hope that is 
not exactly the ease: but, as I was innocently instrumental in their being, 
by solemnizing the ill-destined union of power and innocence, it is but an 
act of conscientious duty to leave to your care the certificates that will 
befriend them hereafter! The English nation will receive my last legacy 
as a proof of my affection; and, when corruption has desolated the land, 
and famine and its attendant miseries create civil commotion, I solemnly 
command you to make known to Parliament the first lawful marriage of 
the king, as, when you are in possession of the paper Lord Warwick has 
been sacredly and affectionately by myself entrusted with, their constitu- 
tional import will save the country. Should the necessity exist for their 
operation, consult able and patriotic men, and they will instruct you. May 
Heaven bless their and your efforts in every sense of the subject! and so 
shall my rejoiced spirit, with approving love (if'so permitted), feel an 
exaltation inseparable from the prosperity of England. 

J. Witmor. 


We have given enough to show the general character of these 
remarkable documents. They were all written on small bits of 
paper, with the water-mark carefully removed or cut out; and 
it would appear from them to have been the habit of all the 
eminent persons cognizant of these important State secrets, ille- 
gitimating a dynasty (these “ Mysteries of the Court of London”), 
to adopt the principle of Captain Cuttle, in constantly “ making a 
note” of them; and to celebrate their meetings by reducing them 
to writing, and all attaching thereto their signatures. 

Mr. Frederick George Netherclift, “lithographer and expert in 
handwriting for thirty years,” testified as to the character of the 
signatures, compared with others admitted to be genuine; and 
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being subjected to a severe cross-examination by both the attorney- 
general and the court, soon, as is too frequently the case with 
experts, involved himself in such a maze of contradictory opinions, 
that, at the conclusion of the evidence, there was little certainty as 
to what his testimony had been, —e. g. 


“The Lord Chief Justice (to the jury). — When the adept called to 
prove the genuineness of the document says, that one of the signatures, 
Dunning’s, is not genuine, that is enough. 

“Dr. Smith said he did not understand Mr. Netherclift to have given a 
definite opinion on Dunning’s signature. 

*The Lord Chief Baron.—I asked him distinctly ; and in answer he 
said, that Dunning’s signature was written by some other person than 
he who wrote the undoubtedly genuine signature. 

“The Lord Chief Justice. — And, if he had said any thing else, he would 
have disgraced himself.” 


The result of his examination was hardly favorable to the 
petitioner, although he considered the signature of Dr. Wilmot to 
be genuine. 


Some other somewhat singular testimony was offered. 


“Dr. Smith (having proved the existence of Dr. Wilmot as fellow of the 
University of Oxford) proposed to put in a short translation from 
the ‘ Biographie Universelle.’ 

“The Attorney-General objected. 

“The Lord Chief Baron. — A printed paper is no evidence of any thing. 

* «Dr. Smith said there was a precedent in Brunker v. Atkyns in Skinner, 
p. 15, in which ‘ Speed’s Chronicles’ were allowed to be put in to prove 
some fact in the history of Queen Isabel; but he had not just then the 
authority as to where they came from. 

“The Attorney-General quoted another case, on which the judge indig- 


nantly asked, whether a little ‘lousy history’ was to be admitted in 
evidence. 


“The Lord Chief Justice said the law was quite clear. History and 


chronicles of the time were admissible only with respect to proof of 
public historical events.” 


Again : — 

“Dr. Smith proposed to produce a portrait of Mrs. De Serres, in order 
to prove the identity of the lady. 

“The Attorney-General objected. 

“The Court intimated that the portrait could not be evidence. 
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“Dr. Smith said the portrait-would prove by the striking likeness the 


connection of Mrs. Serres with the family [laughter]. It was at least 
moral evidence. 


“The Lord Chief Baron said, that, as far as he could see, the learned 
counsel’s case had very little of morality in it. 


“ Dr. Smith hoped his lordship would not pronounce such an opinion at 
present.” 


The picture was shown in the court room, when the judges 
retired to lunch, and bore, it is said, a remarkable resemblance 
to the portraits of George IV. and William IV. The attorney- 
general, on returning, anxiously inquired if the jury had seen it; 
and, being told they had not, ordered it to be carefully covered up. 

The testimony of Mrs. Ryves concluded her case. She told her 
story apparently with much vivacity, and answered the questions 
both of counsel and court with readiness and some wit. The gist 
of it was this. She had lived with her mother, Mrs. Olive De 
Serres, in Brighton, from 1806 to 1820. Her mother was on 
intimate terms with many members of the court, and among them 
especially with Lord Warwick. In 1815, Lord Warwick communi- 
cated the secret of her birth to Mrs. De Serres, and (that lady 
having lent him the money to hire a chaise and four) had gone 
down to Warwick Castle, and brought thence these documents. 
They had been shown to the Duke of Kent (the father of the 
present queen) and to the Duke of Sussex. Both these noblemen 
pronounced them genuine, and recognized Mrs. De Serres as of 
royal blood. 

Such in effect was the evidence in chief of the petitioner. From 
her skilful cross-examination by the attorney is to be found the 
key to this most extraordinary romance, and the rationale of 
the whole affair. From this, and from the statements of counsel, 
we draw the following facts: — At the beginning of the present 
century, when the shaken sands of the poor old king were nearly 
run, and the prince regent was holding his gay court at Brighton, 
there lived in that town one Mrs. Olive De Serres, who gained her 
living partly by painting, partly by dabbling in literature, and by 
collecting statues and articles of fashionable curiosity for the 
virtuosi of the period. She was a woman of some cleverness, much 
conceit, and had a passionate admiration for the society of titled 
people. It was probably not difficult for a woman with such char- 


acteristics to gain a doubtful entry into the society of great 
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personages, and hold a somewhat hazardous footing in the inti- 
macy of her patrons. She came of a good family too; and her 
uncle, James Wilmot, had been a D.D., and fellow of the Univer- 
sity of Oxford. She had married a foreigner with the ordinary 
prefix of nobility, from whom she had separated; and had one 
young daughter, the present petitioner. This Olive De Serres, 
though full of aristocratic aspirations, and conceiving an especial 
fondness for the prince regent, found it hard to gain her living ; 
and, what with her passion for the great, and her pecuniary diffi- 
culties, became possessed by an infatuation, half insane, half 
fraudulent, that she herself was one of those whom she so much 
admired, coming to believe at last what she at first invented ; and 
piling fantasy on fantasy until her whole existence seemed built on 
the creation of her own imagination. She made her uncle, honest 
gentleman, who had died years since a country clergyman, a hero 
of romance. He was the true Earl of Rochester, and had married 
a Polish princess. His daughter, sought for by two noblemen, 
had married a royal duke. She issued a manifesto to the great 
powers, principalities, and potentates of the “ brave Polish nation,” 
calling on them to rally round the Princess Olive, grand-daughter 
of Stanislaus. The doctor, too, had written the letters of 
“ Junius ;”” and she published a book to prove it, stating among 
other things, that her daughter (the present petitioner) had dis- 
covered a manuscript, which, compared with those in the possession 
of Woodfall, Junius’s publisher, established the fact. She dis- 
coursed therein learnedly on handwriting, and on the modes of 
giving the appearances of age and old water-marks to new paper. 
She practised astrology. She even saw the ghosts of her admired 
nobility. She wrote notes to the prince regent, and (what 
greater proof of madness ? ) compares that fat personage to Julius 
Cesar. “ Why,’ she asks, “was I so humbly born?” She 
writes verses to the prince, with more poetry than orthography. 


“ Hail valued hour, orfspring of Heaven’s smile, 
The great and mighty succor of this isle.” 


She asks for an interview, and offers to lend him twenty thousand 
pounds. Poor gentlewoman ! how quickly would he have granted it, 
had she the money! Her story, as it first stood, was that she was 
the illegitimate daughter of the Duke of Cumberland by Mrs. Olive - 
Payne, wife of Captain Payne of the navy, and sister of Dr. Wilmot. 


‘ 
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This was in 1817. In 1818, the story ran that her mother was 
unmarried, and had been seduced by the duke; and, finally, in 
1821, it took the more proper and complete form which it bore at 
the trial. Her daughter was a girl of some nineteen years when 
the story first saw light; and whether the madness was inherited 
in the blood, or whether the young girl was completely inoculated 
with her mother’s insane belief, and so caught the phrensy, or 
whether she was a deliberate party to the fraud, does not appear. 
Whether the documents produced were the work of the older or 
younger lady, we cannot tell; but we are inclined to believe, that 
the actual forger could scarcely have had the hardihood, however 
mad, to have come with them in her hands as plaintiff into 
a court of justice, and that they must have been the work of the 
mother. They appear to have been cleverly enough executed; 
but, in spite of the inherent improbability of all of them, there 
appeared several manifest absurdities, when subjected to the 
strong light of the court. Lord Warwick so signed himself before 
he received that title, being still Lord Brooke. Dunning and 
Pitt both witnessed the will of “Hannah Regina” when Queen 
Charlotte was actually on the throne; and countersigned the gift 
of the Duchy of Lancaster to Olive by George III., which he had no 
power to make. The Duke of Kent gave the guardianship of his 
daughter (Queen Victoria) to the “ Princess Olive,” when it is 
known that this was entrusted to the Duchess of Kent. 

What wonder that the jury should have interrupted the argu- 
ment of the attorney-general, and stated to him that they had long 
since made up their minds, that the documents were forgeries! and 
how strange that any counsel could have been brought to believe 
in such a case as Mrs. Ryves’s advocates appear to have done! and 
here, by the way, we give a passage from the report of the trial, 
as an example which might well be always followed in our courts. 

“Dr. Smith then proceeded to address the jury for the petitioner, and 
was beginning to say, that, on his honor, he believed his client’s case to be 
well founded, when — 

“The Lord Chief Justice interfered, and peremptorily said he could not 
allow the learned counsel to pledge his honor on his own belief. To do so 
was a violation of the rules of the profession, and a dishonor to counsel. 

“Dr. Smith apologized.” 


The jury, without hesitation, returned a verdict adverse to the 
petitioner. 
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The trial lasted seven days, and naturally excited great interest. 
On the last day of the trial, Lord Chelmsford and General Peel 
occupied seats on the bench. The petitioner’s case was patiently 
listened to by both court and jury, and is an instance of the right, 
which we trust may always prevail under our common law, that 
any applicant for justice, with however light a case, and against 
however powerful opponents, is entitled to a patient hearing in a 
court of justice. Some strong intimations of opinion dropped 
from the court during the evidence, of which we have given 
instances, which we think would have been better left unspoken. 
Yet, omitting the two circumstances mitigating our judgment of 
the petitioner’s case, — namely, that, first, she was a woman; and, 
second, probably a monomaniac, — it was in reality a case of frau- 
dulent imposture and forgery, which might well meet with severe 
criticism from the bench. In general, the sense of the ludicrous 
must have overborne the feeling of indignation at the fraud. Yet, 
with all the absurdity of its many details, which frequently excited 
a laugh in the court-room, it must have been a sad spectacle to 
see a lady of seventy years imbued with such a mad hallucina- 
tion, which she had inherited, as it were, from her parent, and 
testifying in sober earnestness to a phantasy of the imagination, 
supported by forgery and imposture. Pretence to rank and title 
has not been unusual in England; and even our democratic courts 
are not ignorant of it: but there have been few causes which have 
had at once so singular and so slight a foundation as that which 
has been the subject of this paper. It would be useless to hazard 
surmises as to what this foundation may be, and doubtless there 
are many theories interesting to the curious in such matters. Did 
Mrs. De Serres really Lave royal blood in her veins, though it 
came without the wedding ring? Was the portrait, with so strong 
resemblance, genuine; or a forgery, like the documents? Did that 
moralist, George III., in his younger days, ever know Miss Han- 
nah Lightfoot; or is the beautiful Quakeress purely a creature of 
the imagination? All these questions still remain, with the con- 
troversy as to the unknown Junius, which we fear this trial has 
hardly settled, still open to imaginative and inquiring minds. To 
those interested in legislative improvement, it may be rather 
a startling fact, that one of the véry first cases under an act passed 
with the intention of allowing suitors to prove their legitimacy, 
would, if successful, have illegitimated a large number of persons, 
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and among them the royal family of England. To the profession, 
it is an instance of the slight value to be attached to ancient docu- 
ments, unless accompanied by ample proof as to their custody, and 
other collateral evidence; and of the cireumspection with which the 
testimony of experts is to be considered. Mr. Netherclift, who is 
said to be the most skilful expert in England, pronounced Dr, 
Wilmot’s signature to be genuine; was of the opinion that the 
signature of Lord Chatham, compared with that attached to 
his will, was written by the same hand; and thought the signature 
of George III. to be the same as others undoubted. Yet he 
admitted that he had already given evidence of the genuineness of 
a document which the jury found to be a forgery, and was much 
shaken in cross-examination by both the attorney-general and the 
court. The moral probability, he said, of such men as George IIL 
and Dunning putting their names to such documents did not enter 
into his consideration in forming his judgment. That a cause 
involving important issues can rest with little security on such a 
foundation is clear. An expert may say, as Malvolio of the forged 
letter of Olivia, “ These be her very c’s, her w’s, and her ¢’s; and 
thus makes she her. big P’s. It is, in contempt of doubt, her 
hand ;” and yet our confidence in the genuineness of the docu- 
ment must depend quite as much upon the moral probabilities it 
presents, the custody it has been in, and the many other considera- 
tions readily occurring to every panel called on to determine the 
question. The documents in the present case have, on motion of 
the attorney-general, been impounded ; and perhaps there is in the 
future more to be heard of this remarkable cause. J. L. 8. 


Norte. — This matter has been at least twice before the English courts at previous 
times. In the case of “ The Goods of his late Majesty, King George III.,” 1 Addams, 
255 (1822), the plaintiff in the principal case, on a motion setting forth the facts much 
as above, alleged that the king’s proctor might be cited to attend the proving of a will 
of his late majesty, purporting to leave 15,000/. to “Olive, our brother of Cumber- 
land’s daughter.” The motion was refused on the ground that the prerogative court 
had no jurisdiction to grant probate of a will of the sovereign. And in Ryves v. The 
Duke of Wellington, 9 Bead. 579 (1846), Mrs. Ryves filed a bill against the executor of 
George IV., alleging the same facts as in the suit in the ecclesiastical court; and fur- 
ther, that George IV. and his executor had possessed the assets of George III, and 
that the will of George III., being that of a sovereign, could not be proved. A de- 
murrer to the bill was sustained on the ground, that, till the will was proved, the court 
of chancery had no jurisdiction. And it is stated under a semble, that the proper rem- 
edy against George IV. would have been by petition of right. — Ep1rors. 
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Tur loss of few public men of late years has caused more general 
regret in Massachusetts than that felt at the death of Mr. Justice 
Dewey, who for the long period of twenty-nine years has occupied 
a seat in the Supreme Judicial Court of Massachusetts. To an 
excellent judgment and great practical knowledge of our law, he 
joined unrivalled judicial experience, great honesty of purpose, 
an indefatigable industry, and the benefit of possessing, to an 
enviable degree, the public confidence. These gave him a weight 
with his associates of which some have little dreamed; and his 
influence and services have been fully known to a comparatively 
narrow circle of the profession. 

The Hon. Charles Augustus Dewey was the eldest son of the 
Hon. Daniel Dewey, and brother of the late Daniel Noble Dewey, 
Judge of Probate for the County of Berkshire; and was born in 
Williamstown in 1793. His father was a distinguished lawyer of 
Western Massachusetts, who was born in Sheffield in 1766, and 
educated at Yale College, which he left without taking his degree. 
He settled at Williamstown; was one of the founders of the College 
there; and after filling several places of trust, including a seat 
in Congress, was finally appointed, in 1814, by Governor Strong, a 
judge of the Supreme Bench, in which position he died in the fol- 
lowing year, at the early age of forty-nine. 

His son, the late Justice Dewey, was educated at Williams 
College, and graduated in 1811. He studied law with his father ; 
was admitted to the bar in 1815, and for nine years practised his 
profession in his native village. In 1824 he removed to Northamp- 
ton, and formed a professional connection with a brother-in-law, 
the late Isaac C. Bates. His success was great. Not only in 
Berkshire and Hampshire, but in Hampden and Franklin Counties, 
he was extensively employed ; and, distinguished as he always was 
for a faithful devotion to his duties, he gave that satisfaction to 
his clients which this fidelity will ever create. He twice repre- 
sented Williamstown, and twice Northampton, in the lower house 
of the General Court; and, in 1830, he was one of the senators 
from Hampshire County. Soon after he was appointed district 
attorney for the Western District, and held this office until his 
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elevation to the bench, and in it proved himself an able and 
efficient prosecuting officer. 

In 1837, an act was passed increasing the number of judges of 
the Supreme Court from four to five; and Governor Everett 
selected Mr. Dewey for the new place. He was appointed on the 
25th of May, and took his seat on the bench at Boston on the 24th 
of June, 1837; and he continued in the active discharge of the 
duties of the position until his death, at his residence in Northamp- 
ton, on the 22d of August, 1866. He soon gained a reputation 
for his excellent judgment, great industry, and legal ability. 
Associated as he was with Shaw, Wilde, Morton, and Hubbard; 
hearing discussion from one of the ablest bars in the Union; and 
distinguished, as he ever was, for close attention to counsel and to 
the business of the court,—it is not surprising that he speedily dis- 
played a great general acquaintance with all branches of the law, 
although his practice had been entirely confined to the interior 
rural districts. ‘In his knowledge of the statute law of the Com- 
monwealth he had no equal; he was a superior criminal lawyer, 
and was distinguished for his familiarity with town-law and with 
practice. 

An unfortunate mode of expression, both in his oral and written 
opinions, sometimes prevented Judge Dewey from doing justice to 
his own excellent sense and sound legal conclusions. His style is 
not happy, and, while it generally conveys with sufficient clearness 
the train of reasoning in his own mind, fails to give the reader 
of the reports a perfect idea of the really unusual judicial powers of 
this excellent magistrate. At nisi prius, too, he was not so success- 
ful as some of his associates, although his good legal instincts are 
proved by the fact that he was more seldom overruled than any 
one of them. But it was in consultation that Judge Dewey shone 
conspicuously; and where his sagacity, his long experience, his 
familiarity with the legal traditions of the Commonwealth, and 
his conscientious impartiality, gave great weight to his views of the 
case under discussion. The late Chief Justice Shaw appreciated 
and placed great reliance upon his opinion; and since that emi- 
nent-man’s death, his tenure of office having been nearly double 
that of any of the remaining judges, his proportionately superior 
experience has given additional value to his judgment. 

Judge Dewey’s judgments are scattered through the reports 
from the nineteenth volume of Pickering to what will be the 
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twelfth volume of Allen, thus including fifty-nine volumes, which 
is a considerably larger number than the longer judicial lives of 
Chief Justice Shaw and Judge Wilde cover, and is of course un- 
equalled by the labors of any other Massachusetts judge, as no one 
else, since the Revolution, has been a judge so long as were these 
three. Throughout these volumes, his judgments treat of almost 
every branch of the law, and must ever constitute a most impor- 
tant part of our unwritten law. Judge Dewey seldom delivered 
a dissenting opinion: we now remember but three, although there 
may be others. Their paucity in number is proof rather that he 
must frequently have carried a majority of the court with him 
against their first impressions, than that he lacked judicial inde- 
pendence and firmness; for it is believed he was never charged 
with this. Undoubtedly he felt, that, except in very important 
cases, open dissent did more harm than good; and, in the three 
cases we have referred to, hjs views have been adopted by a large 
part of the profession. 

The first was the case of Amherst Bank v. Root, 2 Met. 522. 
In 1831, while the St. of 1828, c. 96, was in force, — which pro- 
vided that the cashier of a bank should retain his place until re- 
moved therefrom, or another should be appointed, —a cashier was 
appointed, and gave bond for the faithful discharge of the duties of 
his office. In 1832 he was re-appointed, but gave no new bond. 
In 1836 and 1837, he was guilty of defaults, and his bond was 
afterwards put in suit. The majority of the court, in an opinion 
delivered by Chief Justice Shaw, held that the cashier’s sureties 
were liable, although it appeared from the records of the directors, 
that in 1831, and also in 1832, he was appointed “for the year 
ensuing.” Judge Dewey dissented, in a very able opinion. 

The next case was Morse v. Thompson, 4 Cush. 562. The St. 
of 1842, c. 74, enacted that any married woman might, by last 
will and testament, devise and dispose of any property held in her 
own right, and separate from that of her husband, “ provided that 
the rights and interests of the husband, in and to any such prop- 
erty, shall in no way be affected thereby.” The question presented 
by the case was, whether the statute allowed a married woman to 
devise her estate to her husband. Shaw, C.J., Metcalf and 
Fletcher, JJ., in an opinion delivered by the latter, held that it did 
not. Judge Dewey delivered a dissenting opinion, in which Judge 
Wilde concurred, that the statute did allow her to do so. 
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The third case was the celebrated one of Commonwealth v. An- 
thes, 5 Gray, 185, involving the question of the right of juries to 
judge of the law as well as the fact in criminal cases. Judge 
Dewey, while adhering to the doctrine of Commonwealth v. Porter, 
10 Met. 263, which declared that they had no such right at com- 
mon law, held that the St. of 1855, c. 152, gave them the right, 
and was constitutional and valid. His judgment in this important 
case displays some of the best qualities of his mind. 

Judge Dewey, during the latter portion of his life, took great 
interest in the law of charitable trusts, which came to him heredi- 
tarily, as his father delivered the judgment of the court in the 
famous case of Bartlett v. King, 12 Mass. 536, the leading one on 
the subject in Massachusetts, — and, we might say, in the United 
States, — and was undoubtedly nurtured by the decided views of 
Chief Justice Shaw. Among his opinions on the law of charities, 
those in Winslow v. Cummings, 3 Cush. 346; Harvard College v, 
Theological Education Society, 3 Gray, 280 ; and Attorney-General 
v. Trinity Church, 9 Allen, 422,— are perhaps the most important. 

During the last two or three years, the health of this venerable 
judge has been watched with much solicitude by his colleagues and 
the bar at large, and the value of his services, and the great diffi- 
culty of filling his place when it should become vacant, universally 
recognized. Although not strong, and always subject to pulmonary 
disease, he was one of the most regular of men in the performance 
of his duties, and was almost invariably in his place, which for 
sixteen years had been the seat of honor on the right hand of the 
chief justice, and where he will long be missed. A double 
bereavement, by the death of his wife and youngest son two years 
since, was a severe blow to him, and one from which he never 
recovered. He, however, continued to discharge his duties as 
usual until this last winter, when he was prostrated by an attack 
of pneumonia. He sufficiently recovered to attend to part of his 
nisi prius duties, and to write out all the judicial opinions which 
had been assigned to him to draw up, although he was unable to 
be present with the court in June. He died rather unexpectedly, 
from a severe attack of dysentery. 

In his relations to the bar and in private life, Judge Dewey was 
a kindly, courteous gentleman, much liked by those who were 
brought in contact with him. He had a retentive memory; and 
his reminiscences of the bench and bar, extending back as they did 
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for more than fifty years, were exceedingly interesting. From 
1824 until his death, he was a trustee of Williams College, for 
which he felt a warm filial affection. He was created a Doctor of 
Laws by Harvard College in 1840. 

Judge Dewey married, first, a daughter of the late Hon. Samuel 
Henshaw, sometime Judge of Probate for Hampshire; and secondly, 
a daughter of the Hon. George Clinton, of New York. His eldest 
son, the Hon. Francis Henshaw Dewey, is one of the most promi- 
nent members of the Worcester bar. Judge Dewey’s funeral took 
place at the First Congregational Church in Northampton (of 
which he was a member), on Saturday, August 25th, and was 
attended by his brethren on the bench, by several of his former 
associates, and by a large concourse of people. 

Cc. H. H. 


CASES IN THE UNITED STATES DISTRICT COURT. 
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For tHe District or MAssacHuUseETTs. 


THE SELMA. 


Prize. — Signal Distance. 


Ir is not sufficient, in order to entitle a vessel to share in the distribution of a prize, 
that it was within signal distance, and formed part of the force commanded by 
the officer who made the capture, if its situation was such that it could not have 
rendered any assistance in the actual conflict in which the prize was taken. 


Decemser, 1865. — Lt, J. — This case arises out of the memor- 
able action of the 5th of August, 1864, in the Bay of Mobile. After the 
ships under the immediate command of Admiral Farragut had succeeded 
in passing Forts Morgan and Gaines, which guarded the main ship-channel 
into the bay, they had an obstinate engagement with the rebel iron-clad 
ram, the Tennessee, which resulted in her surrender; and soon after cap- 
tured, with little or no trouble, the Selma and other vessels, which are the 
subject of this proceeding. The case of the Tennessee was sent to another 
court. 

Those of our vessels which were not adapted to passing the batteries, 
were stationed, some of them near the main channel, and others in Missis- 
sippi Sound, about twenty miles distant by water from that entrance, but 
much nearer the bay by way of Grant’s Pass, had that passage been open; 
but it had been wholly obstructed for the time by barriers put there by the 
rebels. The duties of these divisions were to aid the troops in landing 
and besieging the forts, and to pursue any hostile vessels that might 
approach their stations from without or from within the bay; and the first 
division, besides, was to assist any of our ships that might fail to pass the 
batteries, and put back in distress. 

The question which arises here, upon this state of facts, is whether both 
or either of these divisions stationed outside the bay are entitled to share 
in the captures above mentioned. 

Upon this new and difficult question, I have thought proper, in the 
absence of full reports of most of the cases in our own courts upon analo- 
gous points, to seek for light, not only in such of them as have come to my 
knowledge, but also in the judgments of the prize courts in England, 
where questions of joint capture have been much considered. 
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By the English law, as applied to ordinary cases of prize, the term 
« captors,” or more strictly “takers,” includes not only those who actually 
make a prize, but also all who are associated in the taking. The associa- 
tion may be casual, as where several vessels happen to join in a chase, or 
to be in sight of a capture; or it may be more perthanent, and imposed by 
superior command, as where several vessels are engaged in a blockade or 
other enterprise in common. In the former case, there is by the English 
law a presumption of fact, that all king’s ships in sight, during the chase or 
at the time of the capture, did by their presence encourage the friend and 
discourage the enemy; and that such was their intent. But, if it turn out 
that they could not have been seen by one or other of the belligerents, or 
that they had no intent to aid, but were engaged upon some duty or busi- 
ness inconsistent therewith, the presumptions are rebutted, and they cannot 
share. — 7’he Galen, 2 Dodson, 24. The Rattlesnake, ibid. 32. La Me- 
lanie, ibid. 125. The Forsigheid, 3 Rob. 316. The Lord Middleton, 
4 Rob. 153. 

In the case of a common enterprise, duly authorized, it is only necessary 
to show, that the claiming vessel was one of the associates, and that the 
capture was made by another of them, and was within the purpose of 
the association ; and, if these facts are shown, the actual position of the 
claiming vessel at the time of capture is unimportant.— La Henriette, 2 
Dodson, 98. Zhe Harmonie, 3 Rob. 318. The Guillaume Tell, Ed- 
wards, 6. The Naples Grant, 2 Dodson, 286. 
~ In both classes of cases, the association of vessels has been looked upon 
as a sort of commercial adventure or partnership, more or less permanent, 
to which each contributed such share of time and effort as chanced to fall 
to him to render, and in the gains of which each ought to have his equitable 
dividend. The doctrine is incidentally but well expressed by Lord Stow- 
ell in the phrase, that, in such cases, privity of purpose creates community 
of interest.— 7'he Dordrecht, 2 Rob. 64. 

It has often been doubted by eminent English judges, whether by this 
construction the plain language of the statutes, giving prizes to the 
takers, had not been unwarrantably extended. And it is a singular fact, 
that the same word takers, in another part of the same acts, has received 
from the same courts a totally different interpretation. The English prize 
acts have usually contained a provision for giving head-money, or a re- 
ward reckoned according to the number of persons on board the hostile 
vessel, to the takers of any ship of war. In cases arising under this part 
of the statutes, it is held that the object of the legislature was to encourage 
personal gallantry and exertion, and constructive captors are, as a general 
rule, excluded from sharing in this bounty ; although, under the same stat- 
tutes and concerning the same vessel, they may come in as takers of the 
prize itself. Accordingly, it has been decided that joining in a chase, or 
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being in sight of a capture, raises no presumption of a joint taking, so far 
as head-money is concerned; but it is for the claiming vessel to show, that 
the surrender was in fact partly due to her presence or co-operation. — 
LT Alerte, 6 Rob. 238. L’Hercule, ibid. note. La Gloire, Edwards, 280, 
And Parliament afterwards ratified and adopted this distinction. 

When our prize acts came under discussion in the course of the war, 
now happily ended, the courts with much uniformity gave to the word 
captors a meaning more nearly like that established in England for 
eases of head-money than that there followed in ordinary prize causes. 
This course of decision is ably vindicated by my eminent predecessor, in 
the case of The Cherokee, in 1864.—12 Am. Law Register, 289. His 
opinion is founded upon the usual and obvious meaning of the lan- 
guage of the statutes, as well as upon their general purpose. And it may 
be added to the reasons given in that.judgment, that the intent of our 
law clearly is to encourage personal gallantry, enterprise, and persever- 
ance, whether applied to the capture of armed or of unarmed vessels, 
Thus the whole net proceeds of a prize are given to the captors, when 
she is of equal or superior force to the vessel or vessels making the cap- 
ture, but only one-half where she is of inferior force. Again, the head- 
money which our law grants is larger, when the hostile force is equal or 
superior. But no head-money at all is given, excepting for hostile vessels 
of war sunk or destroyed; and, when due, it is to be distributed like prize 
money : showing that the grant is intended as a substitute for the prize 
itself. — Stat. 1864, chap. 174, §§ 10, 11. 

The principle of distribution, therefore, is not varied by any difference 
in the character of the prize; and our courts, as I have said, have adopted 
the narrower and more obvious of the constructions which the English tri- 
bunals have applied to the subject ; and have held that neither a whole fleet, 
engaged in the closest association known to the English law, that of an 
authorized blockade, nor such parts of that fleet as may by orders, general 
or special (for such orders may always be presumed), give chase to a vessel 
violating the blockade, are entitled to be considered as constructive captors; 
but only those which fulfil the statute definition by being within signal dis- 
tance of the actual captor at the time of the capture. That the Government 
and the navy have acquiesced in this view is shown by their action in their 
several spheres of duty, and by the fact that no appeal has been taken from 
any of these decisions to the Supreme Court. And, since these judgments 
were promulgated, Congress has amended the law in other particulars, and 
has restricted rather than enlarged the class of constructive captors by 
adding to the former requirement — that the vessels claiming as such captors 
should be within signal distance — the further qualification that they should 
be “under circumstances, and in such condition, as to be able to render 
effective aid if required.”— Stat. 1864, chap. 174, § 10. It may therefore 
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be taken as the policy of our Government, in all its departments, to construe 
these statutes in the general sense above indicated. 

In the present case, it is in proof that all the vessels were within signal 
distance of all the others. But the vessels outside the bay were not so 
situated as to give effective aid in the naval engagement, which took place 
wholly within, because they could not pass the forts and other obstructions 
which guarded the channels. The case, therefore, stands upon the same 
footing as it would, had the capture been made out of the sight of these 
vessels, And the question is, Whether the association was such between 
all the vessels, that those now claiming can be considered as actual captors. 
And I am of opinion that they are not to be so held. 

I am far from saying, that, in a general naval combat, the part which 
each vessel takes is to be scrutinized by the court, and particular rewards 
to be meted out, where the overwhelming presumption is, and always must 
be, that all have done with gallantry the duty assigned them ; not even if 
that duty should happen to be only to stand and wait. But in this case, 
upon a careful examination of the candid and wholly impartial testimony 
of the distinguished commander of the fleet, I am not satisfied that the dis- 
position made of the vessels, which were stationed outside the bay, was 
made with a view to the naval engagement; but it seems rather to have 
been forced upon him by the fact that they could not take part in that 
engagement. 

In the only American case which I have seen reported that touches this 
question, Judge Sprague decided that a vessel within sight and easy signal- 
distance of the combatants, and ready and willing to afford aid to her own 
side, was not to be counted as one of the actual takers, because she was 
under orders not to join in the action without a special signal to that 
effect. — The Atlanta, 12 Am. Law Register, 675. 

Suppose it had happened in the case now before me, as once occurred 
on the Mississippi under the same great captain, that only a small number 
of vessels had made good the passage of the forts; and that they had 
found themselves only equal or inferior in force to the enemy within, and 
had then succeeded by their skill and gallantry in making this capture. 
It would be impossible, I think, under the case of the Atlanta, to hold that 
the vessels outside were actual takers, and to reduce the credit and re- 
ward of the conquerors to the level of a capture by superior force. It will 
not be easy under our law to define actual captors in such a way as not 
to require of them at least the qualifications of position and power to do 
service, which the statute peremptorily imposes on constructive takers. 

So far for the naval contest. But it is said that the claiming ves- 
sels performed important service, in conjunction with the army, in the 
capture of the forts; and that without this capture the prizes might 
never have been brought off in safety. 
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This service was highly important, especially in its effect on the general 
fortunes of the campaign ; but it is too remote to entitle the vessels or the 
army to be considered as actual takers of these prizes. Whether they 
could have been brought off or not, it is now impossible to say, though 
it might be inferred with some probability, that, being iron-clad, our fleet, 
which fully commanded the bay, could have run them out at some con- 
venient season, or could have held them even to the end of the war. 
The naval capture, however, which was in no sense a surrender to con- 
joint forces, must stand upon its own merits, and be considered to have 
been complete when the last flag was struck; and subsequent aid, not 
directly in the nature of a salvage service, cannot confer a title by rela- 
tion which did not arise out of the facts of the original taking. 

The decree will therefore be for those vessels only that passed the forts. 
The case of the Tecumseh creates no difficulty, because she was de- 
stroyed by a torpedo while gallantly leading the way towards the enemy's 
vessels, and after having successfully passed the direct line of the land 
batteries. 

I have considered this question with the more care, and arrived at its 
solution with the greater diffidence, because it is opposed to that of my friend 
the learned judge of the District Court of the United States for Louisiana, 
by whom the proceeds of the ram Tennessee were distributed to the whole 
fleet ; and whose decision, though not of binding authority, must always have 
great weight in this court. I have some reason to suppose, that his de- 
cision was founded upon the apparent and attractive equity upon which 
the English cases of associated action have been put. But, while acknowl- 
| edging the force of this consideration, I am constrained to believe that the 
stricter construction which I have given to the statute is more consistent 
with its language and intent, as well as with the judgments heretofore 
rendered upon it. 

Neither class of captors was represented by counsel in the case before 
me; but I have had the benefit of a full and impartial statement of the 
facts, and analysis of the law, by the learned district attorney, whose 
position and tastes have led him to give the subject of prize much thought 
and study. 


THE MARENGO. 


Dissenting Part-owner.— Admiralty Jurisdiction. — Outfits. 


A part-owner of a vessel, dissenting from a voyage, and receiving a stipulation from 
the other owners for the vessel’s safe return, is not entitled to compensation for 
the use of his part of the vessel during the voyage. 
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A court of Admiralty has no jurisdiction of a claim by a part-owner dissenting from 
a voyage, for the use or destruction, during the voyage, of his share of the out- 
fits. The remedy is in equity. 

Aprit 11, 1866.— Lowe tt, J. In the year 1859, the libellant brought 
his libel in this court, and therein alleged that the respondents were 
owners of thme-fourths parts of the ship Marengo, and were about to send 
her to sea on a whaling voyage, against the remonstrance of the 
libellant, who owned the remaining one-fourth part; and he prayed that 
his share might be appraised, and stipulation be taken in this court for its 
safe return: all which was done. At his request, his share of the outfits 
remaining on board the vessel from her former voyage was not included 
in the appraisement nor in the stipulation. — 7’e Marengo, Sprague, R. 
506. 

The vessel has made her voyage, and returned in safety to New Bedford, 
her port of departure, according to the exigency of the stipulation, bringing 
a very valuable cargo of oil; and this libel in personam now seeks to 
recover compensation for the use of the libellant’s part of the vessel, to- 
gether with the value of such of the outfits above mentioned as were 
consumed in the course of this voyage. 

Tne law of England, which we have followed in this country, approxi- 
mates the co-ownership of vessels to other commercial associations in this, 
—that it gives to a majority in interest of the owners the right to control 
the employment of the chattel. A court of admiralty will, in their favor, 
dispossess the minority, or a master holding under and for them. If the 
majority, however, wish to employ the vessel in a way and upon a service 
from which the minority dissent, the court will require security to be 
given, as in this case, for her safe return. Story, Partnership, sec. 428. 
3 Kent, Com. 152. So will a court of equity in cases not within the juris- 
diction of the admiralty. — Haley v. Goodson, 2 Meriv. 77. 

It is upon this doctrine and practice that the libellant founds his claim 
to compensation. His argument is, that the law which authorizes another 
person to use his property ought to require payment to be made for that 
use. He likens it to the taking of private property for public uses, 
which, by a principle universally admitted, and expressly sanctioned by 
the fundamental law of every State of the Union, can only be done upon 
just compensation to the owner. 

It would be more strictly accurate to say, that the law allowed the 
respondents to use their own property, or to dictate the use of the common 
property. The libellant’s property happened to be, from its own nature, 
inseparable from theirs; but it may have been as great a hardship for them 
to be obliged to use it, involving, as such use must, an outlay and risk be- 
yond their proper proportion, as it was for the libellants to have the vessel 
go upon a voyage which they did not approve. In the average of cases, 
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it is equally probable that the majority would be embarrassed by the 
necessity of equipping and providing the whole vessel, as that the minority 
would be embarrassed by the necessity of providing for their part. It 
must be considered, then, as a difference of opinion between persons other- 
wise equal, excepting in their shares in the common chattel. The minority 
could hardly expect that their opinion should prevail ; an? the question 
then arises between the enforced idleness of the vessel, and her use ac- 
cording to the wish of the greater interest. The law says the latter 
alternative shall be adopted. The minority have full right to join in the 
enterprise, but refuse: the vessel sails at the sole risk and expense of the 
majority. Does it not logically follow that it shall be for their sole profit? 
This voyage happened to be successful: if there had been a loss, the 
libellant would not have shared it. What share shall he have in the gain? 
It is said that so much only is demanded as may fairly be due for the bare 
use of the libellant’s fractional interest, after allowance for insurance and 
all other proper charges. The argument would be perfect, if the -parties 
were strangers, and their property divisible ; but in fact the compulsion and 
the hardship are or may be as great on one side as on the other. The 
respondents must either use the libellant’s property, or let their own lie 
idle; and, to do this, they must furnish a capital, and assume a risk, pro- 
portionately greater than the use of their own fraction would require. 

Again, the reason usually assigned for the rule is, that the free use and 
circulation of commercial property may be promoted. Now, if the majority 
owners are required to charter as well as to insure the whole vessel, it is 
to be feared that the burden will be too great, and that the contention would 
come to be, not who should employ the vessel, but who should evade this 
responsibility ; and so the design of the law would be defeated. 

The rights of a minority, indeed, are not fully equal to those of a 
majority, either in this or in other associations, whether social, political, or 
commercial. It is difficult to see how they can be made so. Perhaps, in this _ 
particular case, a law authorizing the sale of the ship under proper regula- 
tions might give the nearest approach to such equality. For in truth the 
actual hardship of their position comes chiefly from the fact that a small 
fraction of a ship does not readily find a purchaser. If it were as salable 
as the shares in a well-known stock company, the difficulty would be as 
nearly met as could be expected in a matter of this kind. But, whether 
this be so or not, I cannot believe that the remedy now sought to be 
applied would work fairly for the other owners. In theory of law, the 
choice is, as has been said, between the use and the idleness of the ship: 
if she is used, and the minority will not take their chances of the adventure, 
they are insured; if she were not used, they would earn nothing, and so 
they are not injured. Their rights are more fully protected than in most 
other similar cases. If they were partners or joint owners in a stock 
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company, the majority could compel them to take the risks of any lawful 
enterprise. Here they have their option. 

The weight of authority agrees with what I have supposed to be the 
true reason of the case. In an English case in chancery, decided in 1680, 
which brought up this very point, the plaintiff was nonsuit.— Anon., 2 Ch. 
Ca. 36. This action was taken upon consideration of a certificate of the 
course of the admiralty, made by Sir Lionel Jenkins, to whom this ques- 
tion was referred by the Lord Chancellor. — See 2 Wynne’s Life of Sir L. 
Jenkins, p. 792. The language of that learned judge is very explicit, as 
well as forcible. “I humbly submit,” he says, “unto your lordship, that, 
in regard Mr. Clare was, according to the ancient practice of the admi- 
ralty of England in such cases, duly summoned, and admonished to con- 
tribute his quota as part owner to the setting out of the ship, as the other 
part owners did, and that he refused or at least neglected so to do; and - 
that thereupon a due appraisement was made, and bail given by Mr. 
Newton, and other owners of the other parts, to bring back the ship, and 
consequently Mr. Clare’s part in it, within the time limited in the acts of 
court for letting his part go out upon bail; or else, in case the ship should 
miscarry, to pay him the value of his part, as it stood appraised before its 
setting out, and that the said Mr. Clare’s part was repaired, fitted, and set 
out in those voyages at the charge of the said other part owners, — he, the 
said Mr. Clare, ought not, by the civil law, nor by the practice of the ad- 
miralty of our neighboring nations, nor particularly by the course of tke 
admiralty in England, to have any share in the freight or any other profits 
made by the said ship in those voyages. 

“If the law and practice in England were otherwise, it would be very 
mischievous to our shipping and navigation, the greatest part whereof 
being carried on by the contribution and joint power of part owners, all 
partnership would cease, if a partner bearing no part of the burden should 
come to a share of the profits. Nor would there scarce any sea voyage go 
forward, if it were not in the power of the major part of the owners to 
overrule a cross-grained partner, and dispose of the whole ship,” &c. 

In a recent case, this doctrine has been re-affirmed, with the addition, 
that where the dissent was not notified until after the vessel had been 
repaired, and fitted for the voyage, the dissenting owner, though not entitled 
to any share of the earnings, must contribute his proportion of the repairs 
and outfits. — Davis v. Johnston, 4 Sim. 539. 

Although the point has not been directly decided in this country, yet the 
early case above cited is pretty strong evidence of what the law was when 
our jurisprudence assumed a separate character. And the opinions of our 
jurists have generally coincided with the English doctrine. — See Billings 
v. Blight, 2 Pet. Adm. 288. Story, Partnership, § 431. 3 Kent, Com. 
152. And the course of practice and forms of stipulations in use here 
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accord with this view. In a late treatise of acknowledged value, it is 
indeed suggested that the point is still open, and reasons are given in sup- 
port of the position now taken by the libellant.— 2 Parsons, Marit. Law, 
558. In the present case, I have had the great advantage of the able 
development and illustration of these reasons by the learned author, in 
argument at the bar: but I cannot persuade myself that the law is still 
unsettled; and upon authority, if not upon the reasoning of the case, I 
must decide for the respondents. 

The claim of compensation for the use or destruction of outfits appears 
to me to be out of the jurisdiction of a court of admiralty. A court of 
equity is the proper tribunal for the adjustment of accounts between part- 
owners. — See Kellum v. Emerson, 2 Curtis, C. C. 79; in which this doc- 
trine is much considered. It is true that the account in this case might be 
a very simple one, but that is not the test of the jurisdiction. The subject. 
matter is not within the cognizance of the court. The same objection 
would hold to the claim for earnings, considered as an item of an equitable 
account between part owners. In undertaking to decide it, I have regarded 
it only as a demand for compensation in the nature of freight, due at all 
events, without regard to the issue of the enterprise, as upon a compulsory 
letting of the libellant’s fraction of the vessel. If part owners would be 


liable to make such a payment, I have supposed it might be recovered 
here. 

T. Parsons, R. C. Pitman, and W. W. Crapo for libellant; B. R. Ourtis, 
T. D. Eliot, and T. M. Stetson for respondents. 


James Lowry v. Francis Lousapa, Consul. 


The United-States District Court has jurisdiction of a suit brought by an alien 
against the consul of his nation, residing within the district, to recover the 
amount of official fees improperly exacted. 


This was a suit brought April 11, 1865, by an inhabitant of Nova 
Scotia, against the British Consul, to recover back certain fees paid to him 
by the plaintiff under protest, in order to obtain his ship’s papers from 
the consul; and which fees, the plaintiff alleged, the defendant had no legal 
right to demand. The defendant filed a plea to the jurisdiction of the 
court, to which the plaintiff demurred. 

Lowe tt, J.— This is a suit by an inhabitant of one of the British 
Provinces of North America against Her Britannic Majesty’s Consul at 
Boston, and the pleadings raise the preliminary question, whether an action 
will lie here, between these parties, to recover back an alleged excess of 
fees exacted by the defendant for some official service. Whether the facts 
would show, that any overcharge has in fact been made, is not now the 
question; but, supposing one to have been made, and that the payment was 
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not such as the law would presume to have been voluntary, the point raised 
is, that no action can be maintained in our courts. 

That foreigners, even transiently here, may sue and be sued by citizens 
and by each other in our courts of common law and equity, is now the 
better opinion, and is in accordance with the law of England. — Story, Con- 
flict of Laws, § 542; 2 Kent, Com. 64; Westlake, International Law, 
§ 120 et seg. It is well known to the bar that such actions are con- 
stantly brought in our State courts, and this general practice meets the 
approval of jurists. A late French writer has said, that the other nations 
have just cause of complaint against France, in that her laws deny to 
strangers the right to sue each other in France; a privilege which is al- 
lowed, he says, in almost all civilized countries. — Foelix, Droit Int. Privé, 
§ 127, ete. ; 

Courts of admiralty, it is true, exercise a considerable latitude of dis- 
cretion in entertaining suits between strangers; and they are guided to 
some extent in the particular case by the nature of the controversy, — 
whether it involves a question of general law, or only of the local law of 
the foreign country. This distinction perhaps arose out of the great dif- 
fidence with which courts of admiralty in England were formerly accus- 
tomed to approach questions of local law, whether domestic or foreign. 
However this may be, it is now the better opinion, in this country at least, 
that where circumstances make it either necessary or highly convenient 
that the jurisdiction should be retained, as for instance when the voyage 
of a foreign vessel is broken up here, a court of admiralty will take the 
case, whether the law which it will be bound to administer happen to be 
local or general. In short, the question is one of discretion in the exercise 
of an admitted power, and not of the power itself. — See per Taney, C. J., 
Taylor vy. Caryll, 20 Howard, p. 611. The Havana, 22 Law R. 150. 
The Wilhelm Frederick, 1 Hagg. 138. Patch v. Marshall, 2 Curtis, C. 
C. 452. The Jerusalem, 2 Gall, 191. Note to 2 Parsons, Marit. Law, 
book 3, chap. 3. And the remark of Mr. Justice Curtis in Patch v. 
Marshall, 2 Curtis, C. C. p. 455, is to be understood, I have no doubt, in 
reference to a court of admiralty and its jurisdiction, which alone was 
involved in that case. One other assumption of fact was made by both 
parties at the argument, which was, that by the law of England, if an 
overcharge, such as is here alleged, had been made, and the payment was 
compulsory, an action would lie against the officer to recover the excess ; 
and it has not been shown, that such an action must by the English law 
be brought in the home courts. Assuming this to be so, I am of opinion 
that such an action may be maintained here, there being no treaty pro- — 
vision to the contrary. 

So far as the official character of the defendant is concerned, it has long 
been settled as the law of England and America, that consuls may be sued, 
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and even arrested, for debt or damages. — Wheaton, Int. Law, 423; 1 Phil- 
limore, Int. Law, 240; and see Foelix, Droit Int. Privé, § 191; Massa, 
Droit Com. No. 446; Pardessus No. 1448; Vincent v. Baker, 3 M. & §, 
384; Davis v. Packard,7 Peters, 276. If the defendant owes a debt, 
however small, to one of his countrymen, it can be sued in our courts, 
Is there any thing in the nature of this supposed debt to put it on a dif- 
ferent footing? I am unable to see any such difference. All the reasons 
of propriety and convenience are the same. The defendant for many pur- 
poses has his domicil here, where the cause of action, too, arose, and where 
the witnesses may be supposed to be.— Story, Confl. of Laws, § 69 ; Westlake, 
Int. Law, § 139. Indeed it is not easy to see how any effective suit could be 
maintained in any other forum. If the laws of England allow one of their 
consuls to be sued at home, while residing abroad, the service upon him 
must be made by aid of some local rule, allowing a substituted if not a 
fictitious service ; and a judgment so founded could hardly be sustained 
as the ground of an action out of England. In many cases, and that of 
some not unimportant consulates, the office is exercised by our own citi- 
zens, who have neither real nor fictitious residence elsewhere ; and in other 
cases the controversies may arise with our own citizens. The rule of 
necessity in many cases, and of convenience in all, is plainly in favor 
of the jurisdiction here, if there is to be a right of action anywhere; and 
the case, in this aspect of it, assumes that there is a right of action some- 
where. It must be admitted, that the mere fact of the defendant being a 
consul is unimportant, because consuls are liable to suit; nor is it more 
important that the plaintiff is a foreigner, for alien friends may freely sue 
in our courts; nor that the plaintiff is a British subject, for he may have 
suit against his consul somewhere. And the only point strenuously 
argued was that a court here cannot or ought not to pass upon the proper 
exercise of the consul’s duties. No doubt our Government, in all its 
departments, is bound to accord to the consul, after the executive au- 
thority has received him, the free exercise of all his consular authority, 
such as may exist by custom, treaty, or general international law. But, 
after he has done an act professedly official, I see no reason why an indi- 
vidual may not try the question here, whether the act was within the scope 
of his authority. I perceive no greater objection to a court undertaking 
to construe the English law in a case of this kind than in any other in 
which it may be involved between party and party, nor any reason of 
comity that should forbid it. International comity is rather on the other 
side. All nations are supposed to desire, that justice should be done be- 
tween their own subjects, and international law does not in the case of 
consuls exempt them from the jurisdiction of the courts at the place 
of their residence. For these reasons I must overrule the plea to the 
jurisdiction. 
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After the argument had been concluded on the general question, it was 
suggested by the defendant’s counsel, that his plea was something more 
than a plea to the jurisdiction; and, being demurred to, the facts stated in 
it were a good bar to the action. It appears to me, however, that the plea 
in that aspect amounts precisely to the general issue, and is demurrable on 
that ground; but, as an amendment might probably be allowed to either 
party, and as both desired to raise the main question, I have not confined 
my attention solely to this point of pleading. 

C. T. Russell for plaintiff; C. G. Thomas for defendant. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


THE present system of law reports is published under the super- 
vision of the Council of Law Reporting, which owed its existence 
to a scheme adopted at a special meeting of the Bar in November, 
1864. 

* The object of the scheme is the preparation, under professional 
control, through the medium of the Council, by barristers of known 
ability, skill, and experience, acting under the supervision of 
editors, of one complete set of reports, to be published with promp- 
titude, regularity, and at moderate cost, in the expectation that 
such a set of reports will be generally accepted by the profession 
as sufficient evidence of Case Law; so that the judge in decision, 
the advocate in argument, and the general practitioner in the advice 
he gives to his client, may resort to one and the same standard of 
authority.” 

The need of a reform was great. The reporters held unofficial 
and irresponsible situations ; there were often more than one set 
of reporters for the same court and at the same time; and the 
reports were published at unwieldy and useless length, and at a 
very high cost. 

With few exceptions, the gentlemen who were publishing reports 
at the time of the inauguration of this scheme came cordially into 
it; and many of them continue their labors under the supervision 
of editors appointed by the Council. The reporters of the Queen’s 
Bench and Mr. Brewar, the reporter of the decisions of the Master 
of the Rolls, are the only ones who have persistently refused to 
relinquish their separate series ; but it is hardly probable that they 
will retain sufficient support to enable them to continue their pub- 
lications. 

The law reports are published in three series, —the Equity 
Series, the Common Law Series, and the Appellate Series. 

1. The Equity Series, published in monthly parts, contains the 
decisions of the Lord Chancellor and the Lords Justices in the 
Court of Appeal, in Chancery, Lunacy, and Bankruptcy ; and also 
the decisions of the Master of the Rolls and the three Vice-Chan- 
cellors. The cases in the Court of Appeal are paged and indexed 
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so as to bind into one volume for the year. The decisions of the 
Master of the Rolls and of the Vice-Chancellors (being judges of 
co-ordinate authority) are paged together, and will be separated 
into as many volumes in the year as may be found convenient, and 
each volume separately indexed: it is hoped they will not exceed 
two volumes a year. 

2. The Common Law Series, also published in monthly parts, 
comprises the decisions of the Queen’s Bench, Common Bench, and 
Exchequer, including writs of error and appeals to the Exchequer 
Chamber (the writs of error and appeals from each court being 
placed with the cases in that court); also the decisions of the 
Courts of Probate, Divorce, and Matrimonial Causes; those of the 
Admiralty and Ecclesiastical Courts, and those of the Court of 
Criminal Appeal. This series will be paged and indexed so as to 
bind into separate yearly volumes for the Queen’s Bench, Common 
Bench, and Exchequer, respectively; one volume for the Probate, 
Divorce, and Matrimonial Causes, and one for the Admiralty and 
Ecclesiastical Causes. The cases in the Court of Criminal Appeal 
will be paged and indexed separately, so as to bind up into a volume 
when of sufficient bulk. 

3. The Appellate Series comprises the decisions of the House of 
Lords and the Privy Council. This series is paged and indexed so 
as to bind up into separate volumes, for the English and Irish 
Appeals ; the Scotch Appeals and Divorce cases; and the Privy 
Council cases. Two parts only of this series have hitherto ap- 
peared. 

The mode of citation of the law reports is as follows: 


Appeats (L.C.& L.JJ.) Law Rep. 
. - Equity Cases (M. R. & V. CC.) 
QvueEn’s Bencu 
Common PLEas 
Common Law Series 4 EXCHEQUER 
Crown Cases RESERVED... . 
Propate, Divorce, & Law Rep. 
ADMIRALTY AND EcciesrasticaL . Law Rep. 
Hovse or Lorps Law Rep: 
Appellate Series . or Lorps Scotcn Law Rep. 
Privy CounciL 


* Though this is announced as the authorized mode of citation, the form which 
seems to be actually employed in the Law Reports themselves is “ Law Rep. Ch. ;” 
and this has been adopted in the following digest. 

VOL. 1. 7 


L 
Ch. Ap.* 
Eq. 
Q. B. 
Ex. 
C. C. 
P.& D. 
Adm. & Ecc. 
y H. L. 
H. L. Se. 
e P. C. 
l- 
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The following digest contains all the cases comprised in those 
parts of the law reports which have been published, from the com- 
mencement of the series to June last, inclusive. It is hoped, in 
the next number of the Law Review, to bring the cases down go 
as to include the latest parts then published; and thereafter the 
digest will keep pace with the publication of the reports containing 
the parts for three months in each number, and will, of course, be 
of much smaller dimensions. 

All the cases published in the Law Reports are included in 
this digest. There are many cases which seem to possess little 
interest in this country; but it was thought best to enable the 
reader to make his selection for himself, and not to depend upon 
the arbitrary judgment of the editors. To bring all the cases 
within any reasonable compass, it was necessary to rewrite all the 
head-notes, which were often loosely constructed, and to compress 
them into the smallest compass; a task attended with no little 
labor, but which, it is hoped, has been accomplished without any 
material sacrifice of clearness or precision. 

Cases involving the interpretation of words will be found referred 
to under the title “ Words.” 


AccompLice. — See “ Witness,” 4. 
ACCRUER. 

1. By a marriage settlement, funds were settled on the wife for life; 
remainder to the children, equally, “to be a vested intérest at their ages of 
21,” with a gift over to the husband in case all the children died under 21, 
and a reversion to the settler, if no child was born; but no clause of sur- 
vivorship and accruer as to shares of children dying under 21. Of five 
children, four only attained 21; Held, that the whole fund vested in the 
four. — Colley’s Trusts, Law Rep. 1 Eq. 496. 

2. On a gift to testator’s daughters, “the share or shares of such 
daughters to be for their separate use,” followed by a contingent gift to 
survivors, the separate use attaches to the accrued shares. — Jarman’s 
Trusts, Law Rep. 1 Eq. 71. 


ADMINISTRATION. 


1. If a bastard, without relations, disposes by will of a part only of her 
property, the crown has a right to a grant save and except, or to a 
ceeterorum grant; but not, unless by consent of the legatees, to a general 
grant of administration. —Goods of Rhoades, Law Rep. 1 P. & D, 119. 

2.. A general grant of administration will not be decreed to the solicitor 
of the treasury, of the estate (including pay) of a seaman, who died a 
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bachelor, a bastard, and intestate, if the provisions of 11 Geo. IV. c. 20, 
have not been complied with. — Goods of Beavan, Law Rep. 1 P. & D. 15. 

3. The executor being out of the jurisdiction, administration with the 
will annexed was granted to the guardian of infant legatees, limited to their 
interest. — Goods of Hampson, Law Rep. 1 P. & D. 1. 

4. If, after an order on summons for the administration of a testator’s 
estate, the sole executor and trustee has become bankrupt, a receiver ought 
to be appointed, though the assignees are not before the court. — Jn re John- 
son, Law Rep. 1 Ch. 325. 

5. If the estate of a deceased consists of his share in a business which 
he was carrying on in partnership at the time of his death, and which the 
surviving partner continues to carry on, an administrator pendente lite will 
not be appointed against the wishes of such partner, unless a strong case is 
made, tuat he is dealing improperly with the business. — Howell vy. Wilts, 
Law Rep. 1 P. & D. 103. 

6. When the deceased, who had been divorced, left one child, a minor, 
her sole next of kin, administration was granted to the child’s maternal 
grandmother, who had been elected by the child, guardian for that purpose, 
without requiring the child’s father (then resident in New Zealand, and 
proved in the divorce suit by his letters to have been guilty of such reck- 
lessness as to unfit him for an office of trust) to be cited, on filing in the 
registry a copy of the decree of divorce, and an affidavit, annexing copies of 
the said letters. The grant was directed to go by the name by which the 
deceased passed at the time of her death. —Goods of Hay, Law Rep. 
1P.&D. 51. 

7. The administrator being the only person beneficially interested in 
an intestate’s estate, and there being no creditors, a bond was allowed to be 
given with sureties resident in Scotland. — Goods of Houston, Law Rep. 
1P. & D. 85. 

8. Justifying sureties will not be dispensed with, though a receiver of 
the estate has been appointed in chancery, if chancery may not continue 
to have the control of the estate, after administration granted. — Jackson 
v. Jackson, Law Rep. 1 P. & D. 12. 

9. The court will not discharge original sureties to an administration 
bond, or allow other sureties substituted. —Goods of Stock, Law Rep. 1 
P. & D. 76. 

See *Conrrtict oF Laws,” 38; “Equity PLeapine,” 1; “ Execv- 
ToR;” “HusBaND AND Wire,” 6; “ PrereRRED Dest.” 


ADMIRALTY PRACTICE. 


1. Tf, in a cause of collision, the cargo is arrested for freight, and freight 
is not due, the cargo will be released, but without costs against the plaintiff. 
—The Flora, Law Rep. 1 Adm. & Ece. 45. 
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2. A ship having been released on bail, and afterwards re-arrested, the 
court of admiralty ordered the arrest to stand, but cancelled the bail bond; 
and directed that the value of the ship (which had been repaired since the 
release) should be estimated, as at the time of the first arrest.— The 
Flora, Law Rep. 1 Adm. & Eee. 45. 

3. The expenses of an agent, coming from Newcastle to London to 
assist the master in defence of a vessel prosecuted for collision, are not 
necessaries. —The Bonne Amelie, Law Rep. 1 Adm. & Ece. 19. 

4. An appraisement by the marshal of the court is conclusive as to the 
value of property salved.— Zhe Cargo ex Venus, Law Rep. 1 Adm. & 
Ecce. 50. 

See “ AppeaL,” 2; “Borromry Bonn,” 2; “ Master,” 2, 3. 


ADULTERY. 

1. In a suit by a wife for dissolution of marriage, on the ground of 
adultery and desertion, it appeared that the adultery was committed in 
fulfilment of a promise by the husband to the wife, that he would give her 
an opportunity of obtaining a divorce; that it had been committed in order 
to be proved, and that evidence of it had been obtained by means of infor- 
mation given to the wife intentionally by the husband. Held, that the 
husband and wife were guilty of collusion within 20 & 21 Vict. c. 85, 
§ 30; and the petition was dismissed: but the husband was ordered to pay 
the wife’s costs. — Todd v. Todd, Law Rep. 1 P. & D. 121. 

2. Ina suit for dissolution of marriage, a decree nisi may be pronounced, 
though the only evidence of adultery consists of admissions by the respon- 
dent and co-respondent. — Williams v. Williams, Law Rep. 1 P. & D. 29. 

3. A charge of adultery, in a suit by a wife for judicial separation, 
resting only upon the evidence of a woman of loose character, the court 
dismissed the petition. —Ginger v. Ginger, Law Rep. 1 P. & D.37. 

See “ Divorce,” 1,2; “Divorce Practice,’ 5; “ MarrraGe,” 1; 
“ Witness,” 5, 8; 


AFFIDAVIT. 


In an affidavit annexed to a bill of sale, a description of the grantor’s 
residence and occupation, to the “best of the belief” of the deponent, is 
sufficient. — Roe v. Bradshaw, Law Rep. 1 Ex. 106. 

See “ Propate Practice,” 3; “Propuction or Documents,” 8; 
Witygss,” 9. 

Acent.— See “ Principat AND AGENT.” 


AGREED STATEMENT OF Facts. 
If a’case is submitted on an agreed statement of fact, with power for 
the court to draw any reasonable inferences, the court cannot infer that the 
faets stated are a color to conceal something really different; at least, 
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unless such inference is very clearly made out.—Bullen vy. Sharp, Law 
Rep. 1 C. P. 86. 


AGREEMENT. — See “ ConTRACT.” 


AIDING TO ESCAPE. 


The 28 & 29 Vict. c. 126, § 37, which forbids the conveyance into a 
prison, with intent to aid an escape, of any mask, dress, or other disguise, 
or of any letter, or of any other article or thing, includes a crowbar. — The 
Queen v. Payne, Law Rep. 1 C. C. 27. 


A.iEN. — See “ Coprricut,” 2. 


Auimony. — See “ Divorce,” 4; “ Divorce Practice,” 3. 


ALTERATION. — See “ Bits anp Nores,” 6. 


Ancient Licut. — See “ Licur.” 


APPEAL. 


1. Execution of a decree, that the plaintiff should be let into possession 
of real estate, the defendant being about to appeal, and the plaintiff declin- 
ing to give security to refund the rents in case of a reversal of the decree, 
was stayed; the defendant giving security for past rents, the future rents to 
be paid into court, with liberty to the plaintiff to apply as to maintenance, 
and for costs of the appeal. — Barrs v. Fawkes, Law Rep. 1 Eq. 392. 

2. The judicial committeee of the Privy Council, exercising the discre- 
tion allowed them by 26 & 27 Vict. c. 24, § 2, allowed an appeal from a 
vice-admiralty court, though the prescribed time had elapsed ; it appear- 
ing that there had been no wilful laches, and that the delay arose from the 
parties waiting a decision on a pending appeal, which involved a similar 
question. —Cassanova v. The Queen, Law Rep. 1 P. C. 115. 

3. Special leave to appeal granted— though such leave was not applied 
for in the court below — upon the allegation, that, though the amount decreed 
was under the appealable value, the original demand being limited by 
the jurisdiction of the court in which the suit was originally instituted, 
yet the subject-matter at issue exceeded in value the appealable amount. 
— Mutusawmy Jagavera Yettapa Naiker v. Vencataswara Yettia, Law Rep. 1 
P.C 1. 

4. An appeal against an order for the settlement of a lunatic by a 
union consisting of parishes, partly in a borough which is wholly in one 
county, but has separate quarter sessions, and partly of parishes in the 
county at large, is under 16 & 17 Vict. c. 97, §§ 97, 108, to the quarter 


sessions of the county. — The Queen v. Justices of Kent, Law Rep. 1 Q. 
B. 385. 
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See “AssiGNEE IN Bankruptcy,” 1; 
Practice,” 3,7; “ Hicguway,” 7. 


“ Bankruptcy,” 13, 15; 


See Partnersuip,” 3; “Tenant ror Lire AND REMAINDER May,” 
1, 3, 6. 


APPRENTICE. — See “ COVENANT,” 4. 
APPROPRIATION OF PayMEeNTs. — See “ Contract,” 1. 
ARBITRATOR. — See “ AWARD.” 
Assavu_Lt. — See “ INDICTMENT.” 


ASSIGNEE IN BANKRUPTCY. 


1. A colonist, who had taken the benefit of a colonial insolvent act, 
alleged that a judgment had been recovered against him in a colonial court, 
from which he had unsuccessfully appealed; that the assignee, now in 
England, had assets from which, if the judgment were reversed, a large 
surplus would return to him; that an appeal from the judgment would 
probably be successful, but that the assignee, colluding with the judgment 
ereditor, refused to appeal; and prayed that the assignee might be decreed 
to prosecute the appeal, or that the plaintiff might be enabled to do so in 
the assignee’s name. Held, that there was no sufficient averment, that the 
plaintiff had failed to obtain justice in the colonial courts. — Smith v. 
Moffatt, Law Rep. 1 Eq.-397. 

2. A person having a vested reversionary interest in a trust-fund of per- 
sonal property in England became insolvent in Australia; and, after the 
property fell into possession, but before it was paid over, the insolvent died. 
Held, that if his domicil was Australian, his assignees were entitled to the 
fund ; but that, if it was English, the executor, who had proved in England, 
was entitled; and the assignees, to obtain it, must sue such executor. 
— In re Blithman, Law Rep. 2 Eq. 23. 

3. If bankers, with whom life-policies have been deposited as security, 
have given no written notice to the offices, though the secretaries were 
casually made aware of the deposit, and the assured becomes bankrupt, his 
assignees are entitled to the proceeds of the policies, less the premiums 
paid by the bankers. — Edwards v. Martin, Law Rep. 1 Eq. 121. 

4. An officer of a friendly society, being indebted thereto for money 
received on its behalf, made an assignment for the benefit of his creditors. 
The’ assignee received more than the debt due the society, but refused to 
pay it; and no specific money of the society was proved to have come to 
his hands. Held, that the assignee could not be proceeded against before 
justices, under 18 & 19 Vict. c. 63, § 18. — Hx parte O’ Donnell, Law Rep. 
1 Q. B. 274. 
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5. The option to take a lease passes by the words “ personal estate and 
effects, present and future,” under the Bankruptcy Act, 1849, § 141, to 
assignees in bankruptcy ; and, if the lease contains no proviso against aliena- 
tion, may be sold to them by the purchaser, who may.enforce it by suit 
without joining the assignee. — Buckland v. Papillan, Law Rep. 1 Eq. 477. 

6. The salary paid official assignees, under the Bankruptcy Act, 1861, 
includes all remuueration for duties performed under the Winding-up and 
similar Acts; and they are not entitled to retain the remuneration under 
the Bankruptcy Act, 1849, for duties performed after Oct. 11, 1861, 
in bankruptcies which occurred before that date, though such remunera- 
tion has been allowed by the commissioner. — Jn re Graham, Law Rep. 1 
Ch. 175. 

See “ ADMINISTRATION,” 4; “ Bankruptcy,” 14; “HusBanp AND 
Wire,” 1; “Tenant ror Lire AnD RemainpeR Man,” 9. 


AssiGNMENT. — See “ Bankruptcy,” 2; “ PLEADING,” 1. 
Arrorney. — See “ SoLiciTor.” 


AUCTIONEER. 


See “ PrincipaL AND AGENT,” 2; “VENDOR AND PURCHASER OP 
Reat Estate,” 3. 


AWARD. 


1. It is no objection to an award, that the arbitrator has not found each 
matter referred to him separately, unless from the submission it is clear that 
the parties intended he should so find. — Whitworth v. Hulse, Law Rep. 1 
Ex. 251. 

2. To an action against a railway company on an award, whereby the 
arbitrator found that the plaintiff had been damaged by reason of his 
messuage being injuriously affected “by the erection of an embankment 
and by the narrowing of a road” by the company, to the amount of £80, 
the company pleaded that the messuage was not injuriously affected by 
the narrowing of the road; and that the sum awarded included money of 
uncertain amount, which was awarded as compensation for damage sus- 
tained by reason of the messuage being, as the arbitrator erroneously sup- 
posed, injuriously affected by the narrowing of the road, by reason whereof 
the award was void. Held on demurrer a good plea. — Beckett v. Midland 
Railway Co., Law Rep. 1 C. P. 241. 

See “ Conrract,” 5; “Game,” 2; “Speciric Perrormance,” 3. 


BANKRUPTCY. 

1, A. devised freeholds to C. for life, with a clause of forfeiture on bank- 
ruptey. At <A.’s death, C. had been adjudicated a bankrupt; but no 
creditors’ assignee was ever appointed; and, within four months after A.’s 
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death, C. applied for and obtained an annulment of the bankruptcy. The 
official assignee had never applied for or obtained possession of the rents 
and C. himself had been in occupation of the estate. Held, that the clause 
extended to a bankruptcy in A.’s lifetime; but that, as C. by his diligence 
had obtained an annulment of the bankruptcy before any claim made or 
property handed over, the forfeiture contemplated had not occurred. — White 
v. Chitty, Law Rep. 1 Eq. 372. 

2. An assignment by a trader of all his property as security for an 
advance of money, which he afterwards applies in payment of existing 
debts, is not an act of bankruptcy, unless fraudulent ; and is not fraudulent 
unless the lender knew that the borrower’s object was to defeat or delay 
his creditors .— Jn re Colemere, Law Rep. 1 Ch. 128. 

3. No debt by a non-trader is sufficient to found an adjudication of bank- 
ruptcy against him, unless contracted after the passing of Bankruptcy Act, 
1861. And if a shareholder is liable for the debts of a company before the 
act, calls made on him to pay on account of those debts, made after the act, 
‘are not in themselves debts contracted after the act. The official manager, 
to whom calls are to be paid, is not such a creditor of the person, who is to 
pay the calls, that he can ask for an adjudication in bankruptcy against him. 
— Williams v. Harding, Law Rep. 1 H. L. 9. 

4. A colonial insolvent act provided, that, if a creditor held any security 
on any part of the insolvent estate, the amount of such security should be 
deducted from his debt. Held, that this provision did not change the Eng- 
lish rule, that a creditor, holding a security on the separate estate of a 
partner, may prove the whole of his debt against the joint estate without 
giving up his security. — Rolfe v. Flower, Law Rep. 1 P. C. 27. 

5. It is no good, equitable plea to an action, that the defendant has been 
adjudicated bankrupt, and that the plaintiff has proved his debt in bank- 
ruptey. — Spencer v. Demmett, Law Rep. 1 C. P. 123. 

6. The word “ creditor,” in the Bankruptcy Act, 1861, means any one 
who could prove against the debtor's estate.— Wood v. De Mattos, Law 
Rep. 1 Ex. 91. 

7. A protection order, under 12 & 13 Vict. c. 106, § 112, is good only 
against creditors who were such at the time of the bankruptcy, and had a 
right to prove their debts under it. — Phillips v. Bland, Law Rep. 1 C. P. 
204. §. P. In re Poland, Law Rep. 1 Ch. 356. 

8. A protection from arrest, under 7 & 8 Vict. c. 70, § 6, does not pro- 
tect the debtor’s goods from seizure. — Davis v. Percy, Law Rep. 1 C. P. 
256. 

9. A bill accepted for the accommodation of another may constitute a 
debt contracted without any reasonable expectation of being able to pay 
the same, and therefore may be ground for refusal of a bankrupt’s discharge. 
— Ex parte Mee. Law Rep. 1 Ch. 337. 
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10. The court cannot both imprison a bankrupt, and suspend his order 
of discharge, under 24 & 25 Vict. c. 134, § 159.— Jn re Marks, Law Rep. 
1 Ch. 334. 

11. If the creditors of a bankrupt have not made him an allowance 
under the act of 1861, he is not entitled to any under the act of 1849. — In 
re Lovell, Law Rep. 1 Ch. 134. 

12. The Court of Bankruptcy cannot order a sale on the petition of an 
equitable mortgagee, if proceedings in bankruptcy have been suspended by 
resolutions under the Bankruptcy Act, 1861, § 136, which contain nothing 
to preserve the jurisdiction of the court.— Jn re Carter, Law Rep. 1 Ch. 
170. Ne 

13. On an appeal in bankruptcy, evidence not before the commissioner 
cannot be used without leave, except to show what took place before him. 
— In re Lascelles, Law Rep. 1 Ch. 127. 

14. A petitioning creditor is personally liable, under 12 & 13 Vict. e. 
106, § 114, for the fees of the messenger in bankruptcy, down to the choice 
of assignees; and the trade-assignee is liable for those incurred subse- 
quently, if he has personally interfered by directing the management of 
property in the messenger’s possession. — Stubbs v. Horn, Law Rep. 
1C. P. 56. 

15. If an order, made by a commissioner of bankruptcy at his own 
instance, is discharged on appeal, the costs of the appeal may be given to 
the appellant. — Jn re Leighton, Law Rep. 1 Ch. 331. 

See “ AssIGNEE IN Bankruptcy ;” “Composition Deep;” “ Part- 
NERSHIP,” 2; “ PropuctTion oF Documents,” 5. 


BIGamy. 


On a trial for bigamy, of a man who had lived apart from his first wife 
for the seven years preceding the second marriage, the prosecution must 
prove that during that time he was aware of her existence. — Zhe Queen v. 
Curgerwen, Law Rep. 1 C. C. 1. 


or Lapine. 


1. A bill of lading on goods, making them deliverable “to order or 
assigns,” was indorsed by the consignor in blank, and deposited with a 
banker as security for an advance; and, on repayment of the advance, was 
re-indorsed and delivered back to the consignor. Held, that the consignor 
could sue the ship-owners for a breach, whether occurring before or after 
the re-indorsement of the bill of lading. — Short v. Simpson, Law Rep. 
1C. P. 248. 

2. If a bill of lading provides that, as soon as the ship is ready to unload 
the whole or any part of the goods (sixty-five pipes of lemon juice), the 
consignee is bound to be ready to receive the same from the ship; and, in 
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default, the master may enter the goods, and land or lighter them at the 
consignee’s risk and expense: the coutract is divisible, and, if, after part of 
the goods have been landed by the ship-owner, but not before, the consignee 
offers to receive the remainder, the ship-owner is bound to deliver them to 
him, unless he has been prejudiced in the delivery of the remainder by 
the consignee not being ready to receive the whole. — Wilson v. London, 
dtalian, § Adriatic Steam Navigation Co., Law Rep. 1 C. P. 61. 
See “SroppaGce TRansitv.” 


BiLts anp Notes. 


1. “On demand, I promise to pay to the trustees of W. Chapel, or their 
treasurer for the time being, £100,” is a good promissory note, as the trus- 
tees alone are to be taken as payees, and the treasurer, as their agent, only 
to receive payment. — Holmes v. Jacques, Law Rep. 1 Q. B. 376. 

2. If a bill of exchange is indorsed, payable “in need” at a bank, 
the bank are agents of the indorsers for payment only, and not agents 
for notice of dishonor generally. — Leeds Banking Company, Law Rep. 1 
Eq. 1. 

3. The rule allowing a day for each step in presentation and notice, 
applies only as between the parties to a bill, and not as between the agent 
of the holder and the holder who resides at a distance. — Leeds Banking 
Company, Law Rep. 1 Eq. 1. 

4. Presentation of a bill for payment to an indorser is not per se notice 
of dishonor by the acceptor. — Leeds Banking Company, Law Rep. 1 Eq. 1. 

5. Notice of dishonor, good according to French law, on a bill indorsed 
in England, payable in France, is good against the indorser, either because 
the law of the place where the contract is to be executed governs, or 
because, in general, notice, good according to the law of the place where 
the note is payable, is such as can reasonably be required, and therefore to 
be deemed a good notice according to the law of England. — Hirschfeld v. 
Smith, Law Rep. 1 C. P. 340. 

6. A bill of exchange, indorsed in blank to E. S., was by him indorsed 
in blank, and delivered to H., who changed the blank indorsements to E. S., 
so that it read thus: “ Pay to the order of E. S., at the rate of 25 fr. 75 ¢. - 
per £1, value received, the sum of 6,437 fr. 50 c. ut retro ;” and wrote the 
same words on the face of the bill, purporting to make them part of 
the acceptor’s contract. Held, such a material alteration as to avoid the 
bill in the plaintiff’s hands. — Hirsdfeld v. Smith, Law Rep. 1 C. P. 340. 

See “Bankruptcy,” 9; “MortGaGe,” 1; “ Principat AnD AGENT,” 
1,2; “ VARIANCE.” 

BLOCKADE. 


It is not a municipal offence, by the law of nations, for a neutral to trade 
with a blockaded port. — Zhe Helen, Law Rep. 1 Adm. & Ece. 1. 
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Bonp. 
See “ApMINISTRATION,” 7-9; “Botromry Bonp;” “ PLeapinG,” 20. 


Botromry Bonn. 


1. Fraud practised by an owner on a mortgagee of a vessel, which 
might render the voyage illegal, does not invalidate a bottomry bond to a 
bona fide lender.— The Mary Ann, Law Rep. 1 Adm. & Ece. 13. 

2. It is irregular for the Court of Admiralty to sanction the repayment 
of wages, &c., to bondholders out of the proceeds of the sale of a ship, 


unless application has been made for payment. — Zhe Cornelia Henrietta, 
Law Rep. 1 Adm. & Ece. 51. 


See “ Surp,” 1. 
Breacu OF Promise. — See “ DamaGes,” 1. 
Capita. — See “ INcoME.” 


CARRIER. 


1. A by-law of the defendants provided, that no passenger should enter 
a carriage without obtaining a ticket, which would be furnished on payment 
of the fare, and was to be shown and delivered up on demand. The plain- 
tiff took tickets for himself and servants by a particular train, which was 
afterwards cut in two, the plaintiff being in the first train with all the 
tickets. The defendants refused to carry the servants in the second train, 
they being unable to show tickets. Held, that the defendants, having con- 
tracted with the plaintiff, and delivered to him the tickets, could not justify 
their refusal under the by-law. — Jennings v. Great N. Railway Co., Law 
Rep. 1 Q. B. 7. 

2. A by-law of a railway company, that no passenger shall enter a car- 
riage without having paid his fare, and obtained a ticket, which he is to show 
and deliver upon demand ; and that any one, not so showing or producing his 
ticket, shall pay the fare from the place whence the train originally started, 
or forfeit not exceeding forty shillings, does not apply to a passenger who 
has not paid for and obtained a ticket, if he has no intention to defraud the 
company ; and, if it did apply, it would be void under 8 Vict. c. 20, §$ 103, 
109.— Dearden v. Townsend, Law Rep. 1 Q. B. 10. 

3. The defendants, a railway company, carried on the business of com- 
mon carriers off their line. They charged an equal rate for carriage on 
their line between their termini. They also collected at one terminus, car- 
ried on their line, and delivered at a place distinct from, and at some 
distance beyond, their other terminus ; and for this they charged an equal 
through rate. Held, that the carriage beyond the second terminus was not 
auxiliary to their business as railway carriers, and that the plaintiffs could 
not deduct the cost of this carriage, and of collection at the first terminus, 
from the through rate, and have their goods carried between the termini 
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for the difference. — Baxendale vy. London & S. W. Railway Co., Law Rep. 
1 Ex. 137. 

4. If a railway company is forbidden by statute to charge different rates 
to different persons, and is in the habit of charging on any consignment of 
goods made to one person, though consisting of distinct parcels, a tonnage 
weight on the aggregate weight of the whole, the fact that, of goods so con- 
signed to one person, and distinctly addressed to him, some articles had also 
written conspicuously upon them the names of the persons to whom the 
consignee intended to deliver them, does not entitle the railway to charge 
separately for those on which such names were different. — Baxendale vy. 
London & S. W. Railway Co., Law Rep. 1 Ex. 137. 

5. The plaintiff having obtained a verdict against the defendants for 
the amount charged to and paid by him for the carriage of goods more than 
was charged to others, but the defendants continuing to make the same 
charges, and receive the same sums as before, the plaintiff brought a new 
writ, to recover for money paid during a later period; and applied, under 
the Common Law Procedure Act, §$ 79, 82, for an injunction to restrain 
the defendants from charging him otherwise than equally with others, 
Held, that the court would not exercise their statutory power to grant an 
injunction. — Sutton v. S. EZ. Railway Oo., Law Rep. 1 Ex. 32. 

6. If A. has arranged orally with a railway company to carry cattle for 
him to E., on their line, and thence, by a connecting line to K.; and has, at 
the same time, signed, without noticing its contents, a consignment note by 
which the cattle are directed to be taken to E., parol evidence is admissible 
to show an agreement to carry on to K., as it only supplements the contract. 
— Malpas v. London & S. W. Railway Co., Law Rep. 1 C. P. 336. 

7. The plaintiff sent goods from M., by the defendants’ railway, to his 
traveller at C., the delivery of which, was, by the defendant's negligence, 
delayed till the traveller left C., and the profits which would have been 
derived from a sale at C. were lost. Held, that such profits could not be 
recovered as damages.—Great W. Railway Co. v. Redmayne, Law Rep. 
1 C. P. 329. 

8. If a carrier parts with goods to a consignee, after notice of stoppage 
in transitu, damages can be recovered in equity under Sir H. Cairns’s Act. - 
— Schotsmans v. Lancashire & Yorkshire Railway Co., Law Rep. 1 Eq. 
349. 

9. An entire contract, to carry partly by land and partly by sea, is 
divisible ; and, as to the land journey, the carrier is within the protection of 
11 Geo. IV., & 1 Wm. IV. c. 68. — Le Conteur vy. London & S. W. Railway 
Oo., Law Rep. 1 Q. B. 54. 


Cases OVERRULED AND DovusTeD. 
Goods of Alexander, 29 L. J. (P. M. & A.) 93. Goods of Hallybur- 
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ton, Law Rep. 1 P. & D. 90. ‘Mare v. Underhill, 4 B. & S. 566. Wood 
vy. De Mattos, Law Rep. 1 Ex. 91. Willis v. Pluskett, 4 Beav. 208. * San- 
ders’s Trusts, Law Rep. 1 Eq. 675. Wythe v. Henniker, 2 My. & K. 635. 
Lord Lilford v. Keck, Law Rep. 1 Eq. 347. 


CATTLE. 


Driving a van with horses, in which calves are being conveyed to mar- 
ket, is not within a statute which forbids any drover, or other person, from 
“conducting or driving” any cattle through the streets on Sunday. —7riggs 
vy. Lester, Law Rep. 1 Q. B. 259. 

See “ Common.” 


CHAMPERTY. 

A. having executed a conveyance of real estate to B., which was liable 
to be set aside on equitable grounds, afterwards made a voluntary settle- 
ment of the same on himself for life, remainder to his children as he should 
appoint; and, in default of appointment, to all his children who should 
attain twenty-one or marry, in equal shares. Held, that the voluntary 
settlement was not void on the ground of champerty; that A.’s infant chil- 
dren could maintain a bill, making A. and the trustees of the settlement 
defendants, to set aside the conveyance to B. — Dickinson vy. Burrell, Law 
Rep. 1 Eq. 337. 


CHarGinGc OrpER.— See “ FoRFEITURE;” “Trust,” 2. 


Cuarirty. 


1. A testatrix bequeathed £600, on trust, to apply the dividends to 
keeping in repair a monument to her mother in H. Church; a vault in H. 
churchyard, in which she was interred ; and an ornamental window, which 
she directed placed in H. church in memory of her mother; and to apply 
any surplus dividends in repairing and ornamenting the chancel of H. 
church. Held, that the gift for repair of the vault was not charitable, and 
was therefore void; but that the gift for the other purposes was good as 
charitable, and the fund should be divided equally between the purposes, 
one-third falling into the residue.— Hoare v. Osborne, Law Rep. 1 Eq. 
585. 

2. A school having been founded in the town of B., for “the teaching 
of children in grammar freely, without exaction or request of money, not 
exceeding the number of a hundred and forty-four, — 

Held, that instruction in Latin and Greek was imperative. 

The average number of scholars from B. never having exceeded fifty, 
the court, varying a previous scheme, directed that a hundred and forty- 
four foundation boys should be elected, giving preference to town boys, 
for fifty of whom a yearly fee of £3. 3s. should be paid at any rate out of 
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the school revenues, and for as many more as the revenues would per- 
mit ; that no town boy should pay more than £3. 3s. as a fee, and that boys 
not in the foundation should pay £9. 

A grant of money, on condition that exhibitions to the university of like 
amount to the interest of the grant should be maintained out of the school 
revenues, and the capital of the grant applied in restoring the master’s 
houses, and enlarging them for boarders, was accepted by the court. — Berk- 
hampstead School Case, Law Rep. 1 Eq. 102. 

3. It being impossible, from the decrease in value of the property of a 
school founded in the reign of Henry VIII., to carry out the system of 
gratuitous education sanctioned by a scheme in 1849, the court, regarding 
the founder’s manifest intention not to make a school for the poor only, but 
to establish a liberal system of education, allowed the admission of boys 
beyond the number of free scholars ‘on payment of fees; and, to avoid 
invidious distinctions, directed that admission to gratuitous education should 
depend upon proficiency in examination. — Manchester School Case, Law 
Rep. 1 Eq. 55. 

4. The custom of an ancient charity had .been, that the lessees of the 
charity lands should have renewals on easy terms; and the practice of 
renewals on fines had been sanctioned by a scheme settled by the court, and 
acted on under its direction since, But the court now altered the former 
scheme, and refused to permit renewals on fines, or leases, except a track 
rent; but directed, that, in granting new leases, regard should be had to 
the claims of lessees who had expended money on the faith of renewals. 
— Attorney-General v. St. John’s Hospital, Law Rep. 1 Ch. 92. 


Cuarter Party.—See “Sup,” 2. 
CuILpreN, Custopy or.— See “Custopy or CHILDREN.” 


CHURCH-RATE. 


1, A defendant in a suit for subtraction of church-rate need not show 
that he is injured by the inequality of an assessment of which he com- 
plains. An assessment for a poor-rate, under 25 & 26 Vict. c. 103, is not 
conclusive evidence of the inaccuracy of a valuation on which a church- 
rate is made; and when a church-rate was made in 1863, on a valuation 
made in 1839, and there was no proof of any great change of value in 
the interval, and a new assessment under the above-mentioned act was 
based on the rent paid, and not, as it should have been, on the rent at 
which the property might reasonably be expected to let from year to year, 
the church-rate will not be set aside, though the new assessment differs 
from the old valuation. — Hdwards y. Hatton, Law Rep. 1 Adm. & 
Ece. 21. 

2. A church-rate, based on an old valuation made for the poor’s rate, 
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which has been corrected every six months, and acted on for many years, 
will not be disturbed because the old valuation differs from a new one made 
under 25 & 26 Vict. c. 103.— Barnes v. Grant, Law Rep. 1 Adm. & 
Ece. 37. 

3. By 57 Geo. TIL, c. 93, costs of distress for rent are limited, as set forth 
in a schedule; and any one taking any other or greater charges than are 
mentioned in the schedule, or making any charge for any thing mentioned 
therein, but not really done, incurs a penalty. The schedule allows for 
appraisement. This statute, by 7 & 8 Geo. IV., c. 17, is extended, as far as 
applicable, to distress for church-rates. Appraisement is not necessary in 
the case of distress for church-rates. A., having taken goods on distress for 
church-rates, had them appraised, and charged for the appraisement. Held, 
that he was not liable to the penalty under 57 Geo. III. c. 93, as he had 
acted bona fide, though mistakenly; and had not taken other or greater 
charges than those allowed by the schedule, nor for what was not really 
done. — Nott v. Bound, Law Rep. 1 Q. B. 405. 


CopiciL. — See “ Witt,” 6-8. 


Cottision. —“ See “ ApmmraLty Practice,” 1, 3. 


Common. 


A right of common appurtenant for cattle levant and couchant, proved 
by acts of user for thirty years, in respect of a tenement formerly in a 
condition to support cattle, but for more than thirty years used differ- 
ently, is not suspended by such change in condition of the tenement, if the 
tenement can still be easily turned to the feeding of cattle. — Carr v. 
Lambert, Law Rep. 1 Ex. 168. 


Common CARRIER. — See “ CARRIER.” 


Company. 

1. The deed of settlement of a bank declared that no one should be a 
transferrer of a share, unless approved by the directors. Held, that the 
directors must use this power reasonably, and would be controlled in equity. 
— Robinson vy. Chartered Bank, Law Rep. 1 Eq. 32. 

2. If one applied for shares in a company on June 8, but no allotment 
was made till Nov. 23, he is not bound to accept the shares allotted, 
whether he has withdrawn his application or not.— Ramsgate Victoria 
Hotel Co. v. Montifieri, Law Rep. 1 Ex. 109. 

3. The power of making contracts in writing, signed by their agents, 
conferred by 19 & 20 Vict. c. 47, § 41, on companies registered thereunder, 
is a “right or privilege acquired under” that act, and so is not affected by 
its repeal by the 25 & 26 Vict. c. 89, which saves such rights or privi- 
leges. — Prince v. Prince, Law Rep. 1 Eq. 490. 
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See “Bankruptcy,” 3; “ Contrisutory;” “ Principat AND AGENT,” 
4; “Ramway;” “Trust, 3;” “Uttra Vires;” “ Winpine Ur.” 


Composition DEED. 


1. A composition deed, which provides that assenting creditors shall 
each receive three promissory notes to secure payment of the composition, 
and that the trustee should receive and hold similar notes, to be handed 
on demand to non-assenting creditors, is not so unequal as to be invalid. — 
Blumberg v. Rose, Law Rep. 1 Ex. 282. 

2. A deed of inspectorship between a debtor and his creditors, under 
the Bankruptcy Act, 1861, which provided that a majority in number and 
value of the creditors, bound by the deed, may pass the accounts of the 
trustees, discharge the trustees, and, in case the trustees should die, refuse, 
or become incapacitated, choose new ones, is not unreasonable, and binds 
non-assenting creditors. — Bond v. Weston, Law Rep. 1 Q. B. 169. 

3. In a composition deed, under the Bankruptcy Act, 1861, § 192, a 
release by creditors of all contracts which they now have, or at any time 
thereafter may have, against the debtor, on account of any contracts previ- 
ous to the date of the deed, is not unreasonable, as it is restrained by the 
whole scope of the deed, and is confined to causes of action which could be 
proved in bankruptcy. — Haselgrove v. House, Law Rep. 1 Q. B. 101. 

4. If a composition deed, under the Bankruptcy Act, 1861, § 192, 
between the debtor and all his creditors, contained a covenant by the debtor, 
severally with all his creditors, to pay a composition, and, in considera- 
tion of such covenant, released the debtor from all actions, debts, contracts, 
&c., any creditor can sue on the covenant; and the general words of the 
release are restrained by the general provisions of the deed, and the deed 
is valid. — Gresty v. Gibson, Law Rep. 1 Ex. 112: as to the first point, 
see also Reeves v. Watts, Law Rep. 1 Q. B. 412. 

5. A deed, under the Bankruptcy Act, 1861, § 192, is valid, though it 
absolutely releases the debtor in consideration only of a covenant to pay 
a composition and assign property, the debtor to remain in possession, with 
power of disposal, till default; and though rights against sureties are not 
reserved, if it is not shown that there are sureties. — Johnson v. Barratt, . 
Law Rep. 1 Ex. 65. 

6. A bona fide composition deed, with a provision that any thing therein 
not authorized by the Bankruptcy Act should be binding only on the credit- 
ors who executed, will not be invalid, because it provides for the payment 
of some small extra costs, for verification of debts, for excluding creditors 
who do not prove in time, or for administering the estate as on a bank- 
ruptey.— Re Tresidder, Law Rep. 1 Ch. 21. 

7. A provision in a trust-deed under § 192 of the Bankruptcy Act, which 
makes the composition payable on the trustees’ certificate, that the deed has 
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bern assented to by the statutory number of creditors, is unreasonable. 
— Boulnois v. Mann, Law Rep. 1 Ex. 28. 

8. A debtor made a composition deed of all his property, which was 
duly registered, but was not assented to by the requisite number of credit- 
ors. The trustees of the deed proceeded to act under it. Four months 
after, the debtor was adjudicated bankrupt on a judgment-debtor summons 
for non-payment of a debt, due before the date of the deed. Held, that, the 
deed being invalid, the trustees could not retain the costs and expenses 
incurred by them in the execution thereof. — Smith v. Dresser, Law Rep. 
1 Eq. 651. 

9. In determining whether the requisite majority, in value, of creditors 
have assented to a composition deed, under the Bankruptcy Act, 1861, 
§ 192, the value of securities held by secured creditors is not to be deducted. 
— Whittaker v. Lowe, Law Rep. 1 Ex. 74. S. P. In re Stark, Law Rep. 1 
Ch. 150. 

10. A composition deed, under the Bankruptcy Act, 1861, § 192, be- 
tween the debtor of the first part and the several persons whose names 
were thereunto subscribed, being creditors, and all other persons being 
creditors of the debtor of the second part, contained a covenant by the 
debtor with the said persons of the second part, that he would pay “unto 
the said persons respectively the several sums of money placed opposite to 
the respective names of the*said persons ” in the schedule to the deed ; and 
declared, that, till default by the debtor, the parties of the same part should 
not bring any action in respect of their several debts specified in the 
schedule. Held, that the deed is not an equitable defence to an action by 
a creditor not named in the schedule. — Buvelot v. Mills, Law Rep.1 Q. B. 
104. 

11. A plea of a composition deed, made by the defendant and his part- 
ners of the one part, and trustees for creditors of the defendant and his 
partners of the other part, is not an equitable answer to an action against 
the defendant for a separate debt.— European Central Railway Co. v. 
Westall, Law Rep. 1 Q. B. 167. 

12. It is no answer to an action by trustees of a deed under the Bank- 
tuptey Act, 1861, § 192, for a debt due to the debtor, that the defendant, 
to avoid execution under a garnishee order, has paid the debt to the judg- 
ment creditor, in obedience to the order after notice of the registration of 
the deed. — Wood v. Dunn, Law Rep. 1 Q. B. 77. 

13. A composition deed, under the Bankruptcy Act, 1861, so far as its 
operation depends on the act, takes effect from the date of registration. 
— Stranger v. Miller, Law Rep. 1 Ex. 58. 

14. The court cannot direct a trust-deed under the Bankruptcy Act, 
1861, to be registered after twenty-eight days from its execution, though 


the deed has been left with the registrar, and registration applied for to the 
VOL. I. 8 
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commissioner within the twenty-eight days. —Jn re Power, Law Rep. 1 
Ch. 153. 

15. The court of bankruptcy will not aid a creditor who has not assented 
to composition deed, but has allowed proceedings to go on thereunder for 
eleven months, and then applied for the rescission of its registration, or for 
leave to issue execution. — Ex parte Banfield, Law Rep. 1 Ch. 154. 

16. If a creditor has recovered damages at law, after the registration of 
a trust-deed, he cannot come in under the trust-deed, and have the dama- 
ges assessed under the Bankruptcy Act, § 153.—Jn re Parton, Law Rep. 
1 Ch. 158. 

17. The rent provable in bankruptcy may be set off as a mutual credit 
under 12 & 13 Vict. c. 106, § 171, in an action brought against the landlord 
by trustees of a composition deed. — Stranger v. Miller, Law Rep. 1 Ex. 58, 

See “ Power,” 9. 


ConpiT10n. — See “ CoprHotp,” 1. 


ConFIDENTIAL RELATION. 

1. It is a principle of equity, that one standing in a confidential relation 
toward others cannot hold substantial benefits which they may have con- 
ferred on him, unless they had competert and independent advice in con- 
ferring them ; and, in cases to which this principle applies, the age and 
capacity of the party conferring the benefit are of little importance. 
— Rhodes v. Bate, Law Rep. 1 Ch. 252. 

2. A confidential relation once established will be presumed to continue, 
in the absence of evidence to the contrary. — Rhodes v. Bate, Law Rep. 
1 Ch. 252. 

3. A., a nephew of a former trustee of B., being sent by his uncle to 
advise B., who was twenty-three years old and of extravagant habits, on the 
settlement of his debts, aad to advance him money for that purpose, offered 
to give him £7,000 for his estate, under which there were coal mines. 
Pending the negotiations, in which a separate solicitor was employed for B., 
A. obtained from C., a mining engineer, a valuation of the minerals under 
the estate at £10,000, which he did not communicate to B.; nor did he sug- 
gest to B. to consult a mineral surveyor. B. accepted A.’s offer, and died 
before conveyance. Held, in a bill by B.’s administrator, that A.’s purchase 
could not be sustained. — Tate v. Williamson, Law Rep. 1 Eq. 528. 


Conrtict or Laws. 

1. An English testator devised and bequeathed real and personal estate to 
A., for life, with remainder, as to the personalty, to her children; and, as to 
the realty, to her first and other sons, lawfully begotten. A., having married 
in 1830 in England, obtained in Scotland a decree of divorce a vinculo 
on the ground of her husband’s adultery; he having been induced with her 
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connivance to go to Scotland, to bring herself within the jurisdiction of the 
Scotch courts. A. afterwards married in Scotland,and had two daughters 
and a son, all born in Scotland during her first husband’s lifetime. Held, 
on petition, that these children were not entitled to either real or personal 
property under the will. — Wilson’s Trusts, Law Rep. 1 Eq. 247. 

2. By a settlement in the Scotch form on the marriage of his daughter 
with a Scotchman, A., an Englishman, covenanted to pay £4,000 for the 
benefit of his daughter, her husband, and their younger children. The 
£4,000 was not paid; but, by will made after the daughter’s death, A. gave . 
£16,000 between the younger children. Held, that the English doctrine of 
presumption against double portions was applicable, and that the will 
operated as a satisfaction of the settlement. — Campbell v. Campbell, Law 
Rep. 1 Eq. 383. 

3. A testator, domiciled in England, and having real and personal estate 
both in England and Holland, gave by will to trustees all his property here 
and abroad. A decree was made in England for the administration of the 
estate. Afterwards, a child of the testator commenced proceedings in Hol- 
land for the administration of both the real and personal estate there. 
Held, that the prosecution of these proceedings would be restrained, it not 
appearing that they could be carried on against the real estate alone. 
— Hope v. Carnegie, Law Rep. 1 Ch. 320. 


See “ Brits anp Notes,” 5; “Marriace,” 1; “ Power,” 3; “ Revo- 
CATION OF Witz,” 1; “ Sure,” 1. 


CoNSIDERATION. 


See“ Deep,” 1; “Retease;” “TENANT FOR AND REMAINDER 
May,” 9. 
Contempt. — See “ Nursance,” 3. 


ConrTRACT. 


1. A. proposed to B. & C., home agents of A.’s foreign consignees, that 
they should make advances to him against the consignments, and that “ the 
proceeds of sales above the advances” should go in payment of an old 
debt of B. & C. against A. B.& C. agreed to this by a letter, which, — after 
saying that there were two ways of making advances, one for A. to draw 
on B. & C., and take and negotiate their acceptances ; the other, for B. & C. 
to advance cash to A., and draw on him for the amounts, A. to accept, and 
B. & C. to negotiate — concluded, “ and we shall retire that acceptance from 
proceeds of the sales.” A. directed his consignees to remit to B. & C.; and 
B.& C. drew on A., negotiated his acceptances, and remitted the proceeds 
tohim. Afterwards, B. & C. directed the cansignees to remit, not to them- 
selves, but to C. & D., bankers (C. being a partner in both firms), as a 
security for advances by C. & D. to B.& C. B. & C. became bankrupt. 
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Held, that C. & D. had notice of the arrangement between A. and B. & C, 
and the remittances in the hands of C. & D. were appropriated in equity, 
first to the payment of A.’s acceptances, and then to the discharge of the 
old debt. — Steele v. Stuart, Law Rep. 2 Eq. 84. 

2. One who would otherwise be entitled to set aside a contract for fraud, 
cannot do so, if, after discovering the fraud, he has acted in a manner incon- 
sistent with the repudiation of the contract.— Ex parte Briggs, Law Rep. 
1 Eq. 483. 

3. A contract between the W. Railway Company and other parties pro- 
vided, that any difference should be referred to T., “if and so long as he 
should contine the company’s principal engineer.” The W. Company atter- 
wards became amalgamated with the N. B. Company, under a statute which 
provided that all contracts should be proceeded with ; the N. B. Company 
being in all respects in such matters substituted for the W. Company. 
Held, that T., who continued engineer of the W. portion of the railway, 
but was not principal engineer of the amalgamated railway company, 
was still the proper referee. — Jn re Wansbeck Railway Co., Law Rep. 1 C. 
P. 269. 

4. The plaintiff having contracted with the promoters of a railway bill 
to bear the costs of obtaining it, and the bill being passed, containing the 
usual clause that the costs of obtaining it should be paid by the company, 
the previous contract is a good equitable plea to an action for his costs. — 
Savin v. Hoylake Railway Co., Law Rep. 1 Ex. 9. 

5. The repudiation by a railway company of a contract for the com- 
pletion of their line, followed by seizure of the works under order of a 
court, is a waiver of their right to proceed by arbitration under the same 
contract on all matters involved in the question of the legality of the 
seizure. — Pickering v. Cape Town Railway Co., Law Rep. 1 Eq. 84. 

See “ Brit or Lapine,” 2; “ Carrier,” 6, 9; “ Company,” 8; “ Con- 
TRIBUTORY,” 3; “Covenant,” 3; “ Fraups, STatuTe OF;” “ILLEGAL 
Contract ;” “ LEASE,” 2; “Spreciric PERFORMANCE ;” “ TENAN? FOR 
Lire AND REMAINDER May,” 9. 


ConTRIBUTORY. 


1. A shareholder received a notice, that, on non-payment of arrears of 
calls on a certain day, his share “ would be forfeited without further notice.” 
He also knew that the question of winding up the company was under 
consideration. ‘Two days before the said day, he paid the arrears on a few 
of his shares, and took a receipt, saying that on the rest he should submit 
to forfeiture. The directors, at a meeting five days after, declared the 
shares of some of the defaulters, whom they considered as not solvent, for- 
feited, but did not declare the shares of this particular shareholder forfeited ; 
and they continued to treat him as holding the whole number of shares. 
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The articles of association provided, “that, in the event of non-payment at 
the time and place appointed by the notice, any share might thereon be 
forfeited, without any further act to be done by the company. Held, that 
the shareholder was a contributory in respect of the full number of shares. 
— Bigg’s Case, Law Rep. 1 Eq. 309. 

2. The directors of a company arranged with a shareholder wishing to 
retire, that, on his paying a sum of money, his shares should be declared 
forfeited for non-payment of a call. The money was paid, and the shares 
transferred to the company. Twelve years afterwards, the company was 
wound up; and, two years after that, an application was made to place the 
shareholder on the list of contributories. Held, that he ought to be placed 
thereon, as the arrangement was not within the power of the directors, and 
was a fraud on the other shareholders, who were not held to have notice of 
every thing done by the directors. — Stanhope’s Case, Law Rep. 1 Ch. 161. 

8. A company sent a circular to the shareholders, offering one new share 
for every five shares held, to be paid for on a day named; and requesting 
to know whether they wished any additional shares. A., in answer, agreed 
to take his proportion of allotment, and asked for additional shares. The 
directors’ reply stated, that they had allotted him extra shares, in addition 
to the shares already accepted by him; and contained a clause, not in the 
first circular, that, if the amount were not paid by the day named, the shares 
would be forfeited. No payment was made in respect to any of the shares. 
Held, that a contract was constituted in regard to the first shares accepted 
only. — Addiwell’s Case, Law Rep. 1 Eq. 225. 

4, A., the director of a company, signed the articles of association as 
holding twenty-five shares, but applied for fifty shares, the qualification of a 
director. No allotment of shares was made; but a resolution was passed at 
a meeting of directors, reciting a list of shareholders, in which A. was put 
down for fifty shares. A. was not present, and denied all knowledge of 
the resolution; and, although he was present at the next meeting, there 
was no proof that the minutes of the previous meeting were then read (this 
not being always done). Held, that, on winding up the company, A. was 
a contributory for twenty-five shares only. — Tothill’s Case, Law Rep. 
1 Ch. 85. 

5. An official liquidator, desiring to issue a fi. fa. against a contributory, 
who has not paid a call, must obtain an order for payment to himself. 
— Leeds Banking Co., Law Rep. 1 Ch. 150. 

6. If reserved shares in a joint-stock company are offered to share- 
holders and executors of deceased shareholders in proportion to the amount 
of their original shares, executors who accept shares must be put upon 
the list of contributories in their own right, and not in their representa- 
tive character. — Fearnside & Dean’s Case, Law Rep. 1 Ch. 231. 

See “ Winpine Up.” 
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Conviction. 

The certificate of a previous conviction is sufficient, by virtue of 8 & 9 
Vict. c. 113, $1, if signed by an officer who purports to have custody of 
the records, though he is therein described as deputy clerk of the peace of 
a borough. And the certificate need not aver, that the quarter sessions at 
which the conviction took place were held by the recorder. — The Queen y. 
Parsons, Law Rep. 1 C. C. 24. 


CoprHoLp. 


1. The lord of the manor of H., with the consent of the homage, granted 
a piece of the waste of the manor to C., to be held as copyhold, on con- 
dition that no buildings should be erected thereon; and reserving power 
to the lord, and certain copyholders adjoining the land, to enter and remove 
any buildings. ‘The reservation to the copyholders was without considera- 
tion. C. assigned to B., and B. gave notice of wish to enfranchise under 
15 & 16 Vict. c. 51, § 2. Held, that after enfranchisement B. would have 
an estate of freeheld discharged from the conditions. — Brabant v. Wilson, 
Law Rep. 1 Q. B. 44. 

2. The owner of adjacent freehold and copyhold land sold the copyhold 
land; and, by deed of even date with the surrender, the purchaser cove- 
nanted and granted, that the vendor, his heirs, &c., might work in the 
adjoining freehold land, without being liable for any injury caused thereby 
to buildings on the copyhold land; and that the purchaser, his heirs, &c., 
would indemnify the vendor against any claims for damage. This deed 
was not entered on the court-rolls, nor referred to in the surrender. The 
copyhold land was afterwards conveyed enfranchised, by the purchaser and 
the lords of the manor, to public commissioners, under whom the plaintiff 
took. Neither the lords, the commissioners, nor the plaintiff, had notice of 
the deed. Held, that the defendant who took the freehold land under the 
vendor was not protected by the deed from liability for damage caused to the 
plaintiff’s buildings by working his own land. — Richards v. Harper, Law 
Rep. 1 Ex. 199. 

3. It is no sufficient objection to the title of the vendor of an enfran- 
chised copyhold, that a mortgagee, to whom a surrender had been made, 
had not been admitted before the enfranchisement. — Minton v. Kirkwood, 
Law Rep. 1 Eq. 449. 

4. P.,a trustee of copyholds, devised them to S., not the customary heir. 
S. having disclaimed, the court of chancery, on the petition of the cestuis 
que trust, which was not served on the lord of the manor, appointed B. 
trustee in place of. P., and vested in him all the estate which would have 
vested in S., if S. had accepted. Held, that the petition need not have 
been served on the lord; that the order was in proper form, and did not 
require the lord’s consent.— Paterson y. Paterson, Law Rep. 2 Eq. 31. 

See “ Devise,” 6. 
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CopyriGat. 

1. The compiler of a directory, containing information derived from 
sources common to all, cannot spare himself the labor and expense of 
original inquiry by adopting the information contained in previous works 
on the same subject. He must work out the information independently for 
himself, and can only legitimately use the previous works for the purpose 
of verification. — Kelly vy. Morris, Law Rep. 1 Eq. 697. ! 

2. An alien may acquire a copyright, under 5 & 6 Vict. c. 45, in his 

book published in England while he is residing temporarily in a British 
colony, although not entitled to a copyright by the laws of that colony’s 
legislature. — Low v. Routledge, Law Rep. 1 Ch. 42. 
- 3. The plaintiff registered under the copyright of Designs Act a piece 
of cloth having woven on it a chain-work ground, with shaded and bordered 
six pointed stars arranged in a quincunx. Held, that this was sufficient 
registration of the entire pattern, as the “design;” but that the whole 
combination only, and not single parts, though new, were protected. — 
I Crea v. Holdsworth, Law Rep. 1 Q. B. 264. 


CorpPoraTIoNn. — See “ Company.” 


Corpus. — See “ Income.” 


Costs. 


An offer of compensation for injury to land by the execution of works, 
under 8 Vict. c. 18, §§ 51 & 68, must be an offer of compensation for the 
injury done, and, is bad if it be an offer of one sum for compensation and 
costs. — Balls v. Metropolitan Board of Works, Law Rep. 1 Q. B. 337. 

See “ApmiraLty Practice,” 1; “ ApuLtery,” 1; “ APPEAL,” 1; 
“Bankruptcy,” 14,15; “Contract,” 4; “ Divorce Practice,” 5, 6; 
“Equiry Practice,” 10-13; “Executor,” 3; “LeGarer,” 2, 3; 
Master,” 3; “ Parent,” 8; “ Practice,” 4,5; “ Prospate Practice,” 
5; “Propuction or Documents,” 7; “ Rartway,’7; “TENANT FOR 
Lire AND REMAINDER Mav,” 10; “ VENDOR AND PurcHASER OF REAL 
Estate,” 7; “ Winpine up,” 12-14; “ Witness,” 8. 


CounsEL. — See “ Soxiciror,” 2. 


CoveENANT. 


1. A covenant against building, entered into by a purchaser of land with 
the vendor (the owner of adjoining lands), his heirs and assigns, for the 
benefit of said adjoining lands, runs with the land, and may be enforced by 
a subsequent purchaser of part of such adjoining lands who would sustain 
substantial injury by its breach, though he has acquiesced in breaches which 
did not cause substantial injury, and though all persons entitled to the ben- 
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efit of the covenant do not join in the suit.— Western v. Macdermot, Law 
Rep. 1 Eq. 499. 

2. Defendant A., was the purchaser of premises, part of an estate for- 
merly belonging to the plaintiffs, of which all the purchasers of such parts 
as were sold had covenanted not to use the premises so purchased as a beer- 
shop. A. on the 11th of February, without the plaintiffs’ consent, but with- 
out their interference, opened a beer-shop on the back of his premises, which 
he leased in June to the co-defendant B., who with his consent, but without 
that of the plaintiffs, carried on the same business. On the 8th of July, the 
plaintiffs notified B. to desist. A purchaser of another house on the same 
estate had also, without consent, but without interference from the plaintiffs, 
opened a beer-shop at the back of his premises. Held, that there had not 
been such acquiescence and waiver by the plaintiffs as to preclude them 
from enforcing the covenant. — Mitchell vy. Steward, Law Rep. 1 Eq. 541. 

3. By a written agreement between the commissioners of the admiralty, 
on behalf of the crown, and C., in consideration of the payments therein 
stipulated, C. covenanted that he would convey for eleven years the mails, 
which should from time to time, by the commissioners or the postmaster-gen- 
eral, be required to be conveyed between Dover and Culais, by a sufficient 
number of vessels (not less than six) ; also to provide vessels, when required, 
for the passage of distinguished persons ; for the transmission of the China 
mail, when too late for thé ordinary packet; and to keep a steamer in con- 
stant readiness to land passengers and mails in any state of the tide. Pen- 
alties were provided for the observance of the contract by C. The commis- 
sioners, in consideration of the premises and of C.’s performing his covenants, 
agreed on behalf of the crown, that they would pay him, out of moneys to 
be provided by Parliament, at the rate of £18,000 per annum, by quarterly 
payments, the first to be three months after the commencement of the ser- 
vice. (C.was at liberty to employ the vessels in other services. Held, that 
there was no implied covenant on the part of the commissioners to employ 
C.; and a petition of right alleging a refusal by the commissioners to em- 
ploy C. to carry the mails, and claiming damages, could not be maintained. 
—Ohurchward v. The Queen, Law Rep. 1 Q. B. 173. 

4. To an action of covenant for not teaching an apprentice, it is a good 
plea, that the apprentice would not be taught, and by his wilful acts pre- 
vented the master from teaching him.— Raymond v. Minton, Law Rep. 
1 Ex. 244. 


See “ CoprHo.tp,” 2; “ Leases,” 4, 5; or MarriAGe,” 
8; “ Parties,” 2. 


Crepitor.— See “ BANKRUPTCY ;” “ CompPosiTION DEED.” 


See “Arpine To Escare;” “ Bigamy;” “Conviction ;” “ Disor- 
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DERLY HovusE;” “ EMBEZZLEMENT;” “ FALSE PRETENCES;” “ INDICT- 
ment ;” “Jury,” 1; “ Maxicious Miscurer ;” “ Master and Servant,” 
8; “Rape;” “ Receiving Stoten Goops;” To Ac- 
cusE;” “ Witness,” 4. 


CRUELTY. 


Habitual drunkenness, a series of annoyances, and extraordinary con- 
duct, do not constitute legal cruelty; but, in addition to these, the wilful 
communication of a venereal disease to the wife is cruelty ; and, prima facie, 
the husband’s state of health is presumed to be within his own knowledge. — 
Brown v. Brown, Law Rep. 1 P. & D. 46. 

See “ Divorce,” 2. 


Curtesy.— See “HusBanp AND WIFE,” 1. 
Custopy or CuILpREeN.— See “ Divorce,” 3. 


DaMaGes. 

1. In an action for breach of promise, if the plaintiff has been seduced by 
the defendant, it is no misdirection to tell the jury, that, in estimating dam- 
ages, they may consider the altered social position of the plaintiff in relation 
to her home and family through the defendant’s conduct. — Berry v. Da 
Costa, Law Rep. 1 C. P. 331. 

2. A child of seven years, by his next friend, brought an action, and 
recovered damages for injuries from the defendant’s horse. Nine days after 
the trial, the child died, and judgment was signed by the next friend. Held, 
that though the damages were presumably given on the supposition that the 
child would live, yet the court would not grant a new trial; and that the 
child’s death between verdict and signing judgment was no ground for stay- 
ing the proceedings. — 17 Car. II. c. 8, § 1; and 15 & 16 Vict. c. 76, Kramer 
v. Waymark, Law Rep. 1 Ex. 241. 

3. If an injunction is granted to restrain dilapidations not completed 
when the bill was filed, the court may, by 20 and 21 Vict. c. 27, assess dam- 
ages for dilapidations then already affected. — Hindley v. Emery, Law Rep. 
1 Eq. 52. 

4. Under Sir H. Cairns’s Act, a court of equity may award damages or 
not; and under Mr. Rolt’s Act, if a plaintiff has at the time of filing his bill 
no ground for equitable relief, the court will leave the question of damages 
to a court of law. — Durell v. Pritchard, Law Rep. 1 Ch. 244. 

5. A court of chancery cannot, under Sir H. Cairns’s Act, 21 and 22 Vict. 
¢c. 27, on motion after a decree for specific performance of a covenant, add 
an order to assess damages for breach of the covenant. — Hythe v. East, Law 
Rep. 1 Eq. 620. 

See “Carrier,” 7, 8; “Divorce Practice,” 4; “Patent,” 2; 
“Sup,” 3; “Trape Mark,” 2. 
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DecLaRATION OF TITLE. 

On a bill praying a declaration that a legal estate did not pass by a deed, 
the court refused to declare the legal right; but decreed that “the court, 
being of opinion that the estate did not pass, dismiss the bill.” — Jenner v. 
Jenner, Law Rep. 1 Eq. 361. 


DEDICATION. 
See “ Higuway,” 1. 


DEED. 


1. Though a nominal consideration is expressed in a deed, the real con- 
sideration, if not inconsistent with the deed, may be proved aliunde.— 
Leifchild’s Case, Law Rep. 1 Eq. 231. 

2. An old man granted real estate, including his dwelling-house, by deed, 
to trustees for a charity, subject to a lease made by him shortly before to 
his sister at a pepper-corn rent for twenty years, determinable on the death of 
himself and of his sister, with whom he continued to reside on the premises, 
and who was acting in concert with him. Held, that the grant was void 
under the statute of mortmain, as not conveying bona fide all the grantor’s 
interest. — Wickham v. Marquis of Bath, Law Rep. 1 Eq. 17. 

3. A marriage settlement recited, that, by virtue of certain specified in- 
struments, certain specified hereditaments, “and all other the freehold 
hereditaments in the county of Y., thereinafter expressed to be appointed 
and released,” were limited as the settlor should appoint; and that it was 
agreed that the several hereditaments and estates in the county of Y., 
“thereinafter mentioned and intended to be thereby conveyed,” should be 
assured to the uses thereinafter mentioned. The deed then contained an 
appointment and conveyance of the specified hereditaments, mentioned in 
the recital, and of “all other the freehold hereditaments, if any, in the 
county of Y., of or to which the grantor was seised or entitled for an estate 
of inhefitance.” Held, that a fee simple estate in Y., of which the settlor 
was seised, but which was not comprised in the specified instrument, and was 
not recited or mentioned in the conveyance, did not pass. — Jenner v. Jenner, 
Law Rep. 1 Eq. 361. 

4. A conveyance contained a reservation to the grantor of “all mines or 
seams of coal, and other mines, metals, or minerals,” within and under the 
land granted. Held, that “ minerals” included freestone, but that the grantor 
could get it only by underground mining, and not in an open quarry. — Bell 
v. Wilson, Law Rep. 1 Ch. 303. 

See “Accruer,” 1; “Company,” 1; “Composition Deep;” “Power,” 
6, 8,10; “ Ramtway,” 1; “ 1. 


Deposit. 


See “ Assignee in Bankruptcy,” 3; “Trust,” 3. 
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DEVISE. 

1. A person in possession of land, without other title, has a devisable 
interest ; and the heir of his devisee can maintain ejectment against one who 
las entered on the land, and cannot show title or possession prior to the 
testator. — Asher v. Whitlock, Law Rep. 1 Q. B. 1. 

2. By a will before the Wills Act, A., who had purchased two undivided 
fourth parts of certain lands previously held in quarters, devised to M., with- 
out words of limitation, “ all my undivided quarter of fields,” describing them 
as in lease, for three lives. He had before devised his other “ undivided 
_ quarter” to L. for life; and, on her death, to J., without words of limitation. 
Held, the devise to M. carried the fee. — Manning v. Taylor, Law Rep. 1 
Ex. 235. 

8. A testator who owned two manufactories, one on the west, and an- 
other, worth half as much, on the east side of H. Street, which had been for 
the thirty years previous to his death jointly occupied and used by his ten- 
ants at a single rent for the same manufacture, but which with certain alter- 
ations could be used separately, devised his “ messuages, manufactory, &c. 
on the west side of H. Street, in the occupation of R. and A. and others, 
together with all rights and appurtenances to them belonging,” to A. and 
W. R.and A. then occupied both manufactories. Held, that the manufactory 
on the east side did not pass under the devise. — Smith v. Ridgway, Law 
Rep. 1 Ex. 46. : 

4. A testatrix owned two adjoining houses and premises: one she occu- 
pied herself, in the yard belonging to which was a pump: the other had been 
for some time occupied by her tenant A.; and he, with her knowledge, had 
been accustomed to draw water from the pump for the use of his house, 
there being no water supply on his premises. Under a devise of this house, 
“as now in the occupation of A.,” the right to use the pump did not pass. — 
Polden v. Bastard, Law Rep.1 Q. B. 156. 

5. Devise since the Wills Act of “my messuage, partly freehold, and 
partly leasehold, No. 3, C. Street,” to specific devisees, with a declaration of 
a wish that the same should not be sold, and a devise of residuary estate on 
trust for sale. Testator subsequently purchased the reversion of the lease- 
hold part of the messuage. Held, that the whole of the messuage passed 
by the specific devise. — Miles v. Miles, Law Rep. 1 Eq. 462. 

6. By a will, prior to the Wills Act, the testator, after directing all 
debts, &c., paid out of his personal estate, continued: “All the rest of my 
worldly estate, both real and personal, I give, devise, and bequeath, as fol- 
lows [then followed two specific devises of certain copyholds to his daughter 
and the heirs of her body]; and all the rest, residue, and remainder of my 
personal estate and effects, wheresoever and whatsoever, and of what nature, 
kind, or quality soever the same may be, moneys, securities for money, or 
whatever I may be possessed of or entitled to at the time of my decease, 
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I give and bequeath the same to my said daughter, to and for her own 
use absolutely.” Held, that the remainder in fee of the copyholds did not 
pass to the devisee, and that, as to the reversion therein, there was an 
intestacy. — Cook v. Jaggard, Law Rep. 1 Ex. 125. 

See “ Bankruptcy,” 1; “ Legacy;” “ Limitations, STaTuTE OF,” 1; 
“Trust,” 5; “ Vestep Interest,” 1. 


See “Company,” 1; “Contrrisutory,” 2, 4; “Utrera Vires,” 2; 
“Winpine Up,” 1, 3, 4. 
Discovery. — See “ Propuction oF DocuMENTs.” 
Discretion. — See “ Company,” 1. 


DisoRDERLY Hovse. 


The master and mistress of a house resorted to for prostitution are guilty 
of keeping a disorderly house, though no disorderly conduct is perceptible 
from the exterior. — The Queen v. Rice, Law Rep. 1 C. C. 21. 


DIVORCE. 


1. In a suit by a wife for dissolution of marriage, it was proved that the 
husband had been guilty of adultery and cruelty ; and had, by threats and 


violence, coerced the wife into leading a life of prostitution, and had lived 
upon the money obtained thereby. The court being satisfied that she had 
led this life contrary to her will and desire, and in consequence of the 
respondent’s coercion, dissolved the marriage, notwithstanding her adultery, 
exercising the discretion given by 20 and 21 Vict. ¢. 85.—Coleman v. 
Coleman, Law Rep. 1 P. & D. 81. 

2. In a wife’s suit for dissolution, the husband was proved guilty of adul- 
tery, but of no other misconduct ; and the wife was proved guilty of cruelty, 
of unreasonable, wilful separation from the husband before his adultery, 
and of wilful misconduct conducing to his adultery. The court refused to 
decree a judicial separation, and dismissed the petition. — Boreham v. Bore- 
ham, Law Rep. 1 P. and D. 77. 

3. After a decree absolute for the dissolution of a marriage, on the 
ground of the husband’s adultery and cruelty, the court, being of opinion 
that neither the father nor mother were fit to be intrusted with the custody 
of the children, gave it to interveners, relatives of the husband ; but directed 
that the parents should be allowed reasonable access. — Chetwynd v. Chet- 
wynd, Law Rep. 1 P. & D. 39. 

4. In making an order as to settled property under 22 and 28 Vict. ¢. 
61, § 5, the divorce court will consider the conduct of the parties, as well as 


their pecuniary position. — Chetwynd vy. Chetwynd, Law Rep. 1 P. & D. 
39. 


DIGEST OF THE ENGLISH LAW REPORTS. 125 


See “ADMINISTRATION,” 6; “ApuLtTery;” “Conriict or Laws,” 1; 
CrueLty ;” “ Divorce Practice;” “ Huspanp anp Wire,” 3; “NuL- 
oF MarriaGE,” 2; “ Wirness,” 5. 


Divorce Practice. 


1. A citation in a divorce suit, without an endorsement of personal ser- 
vice, cannot be filed, unless by order of court. —Coghill v. Coghill, Law 
Rep. 1 P. and D. 26. 

2. An appeal from an order by the judge-ordinary for permanent pro- 
vision for a divorced wife, forming part of the decree of dissolution, lies to 
the House of Lords, and not to the full court. — Sidney v. Sidney, Law 
Rep. 1 P. & D. 78. 

" 3. The forty-fifth divorce-rule, that a new trial of a cause tried by jury 
must be applied for within a month, does not apply to issues in a suit for 
declaration of legitimacy tried at the assizes.— Watson v. The Attorney- 
General, Law Rep. 1 P. & D. 27. 

4. It being proved, on the hearing of a petition for dissolution of mar- 
riage, that there had been no issue, and that the respondent was then living 
with the co-respondent, the order for the payment to the petitioner, of the 
damages assessed against the co-respondent, was made part of the decree 
nisi. — Evans v. Evans, Law Rep. 1 P. & D. 36. 

5. A wife obtained a decree nisi for dissolution, with costs. Before the 
decree was made absolute, the queen’s proctor intervened, and proved that 
she had committed adultery while the suit was pending; whereupon the 
decree was rescinded. Held, that the wife, having obtained an order for 
alimony pendente lite, could enforce payment of arrears of alimony to the 
date when she was found guilty of adultery ; and also payment of all costs 
taxed, and ordered to be paid up to the same date, and including the 
costs of the hearing, though not taxed.— Whitmore v. Whitmore, Law 
Rep. 1 P. & D. 96. . 

6. In a.suit for dissolution of marriage, the jury were discharged with- 
out verdict, and the petition was dismissed. Any connection between the 
respondent and the co-respondent rested on the evidence of two witnesses 
of doubtful credibility. The petitioner was condemned in the co-respond- 
ent’s costs. — Whitmore v. Whitmore, Law Rep. 1 P. & D. 25. 

See “ ApuLTery,” 1; “Nuciity or MarriaGe,” 1; “ Witness,” 6-8. 


DomiciL. 


See “Assignee IN Bankruptcy,” 2; “ Power,” 3; “ Revocation 
or Wit,” 1. 


EcciesiasticaL District. 


A district formed for ecclesiastical purposes, consisting of parts of two 
townships, is “a place having a known and defined boundary,” and not a 


126 DIGEST OF THE ENGLISH LAW REPORTS. 


less place included in a greater; and may therefore adopt the Local- 
Government Act, 1858, without preliminary meetings. — 7'he Queen vy, 
Northowram, Law Rep. 1 Q. B. 110. 


Epvucation. — See “ Cuarity,” 2, 3; “INnrant.” 
EsectmMent. — See “ Devise,” 1. 
Erection. — See “Huspanp AnD Wire,” 1. 


EMBEZZLEMENT. 


One who by the inhabitants of a parish in vestry has been nominated 
and elected, and who afterwards by the warrant of two justices is ap- 
pointed assistant overseer, and performs the duties of an overseer, is 
well described in an indictment for embezzlement as the servant of the 
inhabitants of the parish. — Zhe Queen v. Carpenter, Law Rep. 1 C. C. 
29. 

Equity PLEADING. 

1. A bill filed by one of the next of kin against the administrator for 
administration of the estate, and also seeking, as against other defendants, 
to set aside a deed whereby the plaintiff had assigned a part of his interest 
in the estate for their benefit, is multifarious. — Bouck v. Bouck, Law Rep. 
2 Eq. 19. 


2. Demurrer will lie to a bill called a cross-bill, if it is not really so. — 
Moss v. Anglo-Egyptian Navigation Co., Law Rep. 1 Ch. 108. 

3. The rule, that a decree must be enrolled before it can be pleaded to 
in bar of a second bill for the same matter, is not applicable to a case 
where the bill is filed to impeach a decree on the ground of fraud. — 
Pearse v. Dobinson, Law Rep. 1 Eq. 241. 

See “Executor DE son Tort,” 1; “INTERROGATORIES,” 4; “ Par- 


> 
TrEs,” 1,2; “Res apsupicata,” 2. 


Equity Practice. 


1. The clerk of records and writs may refuse to file an amended bill 
without reprint, if the amendments are numerous and complicated, though 
not exceeding two folios in any one place. —John y. Lloyd, Law Rep. 
1 Ch. 64. 

2. Leave to file a supplemental answer, to correct a mistake in the origi- 
nal answer, must be applied for by motion in court, and not by summons in 
chambers ; and will not be granted, unless the court has materials so that it 
can judge for itself as to the existence of the alleged mistake. —Charton 
v. Trewen, Law Rep. 1 Eq. 238. 

8. An order to sue in forma pauperis, obtained at any stage of the suit, 


is good through all later stages, including appeal. — Drennan y. Andrew, 
Law Rep. 1 Ch. 300. 
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4. Under a general order, which provides that no depositions taken in 
any other court shall be read unless by order, an order, of course, may be 
made to read proceedings in bankruptcy, including depositions. — Lake v. 
Peisley, Law Rep. 1 Eq. 173. 

5. The judge must hear and decide an ex-parte application for an order 
to the registrar of title, under 25 & 26 Vict. c. 53.— Drew’s Estate, Law 
Rep. 1 Ch. 126. 

6. Proceedings in a causé, in which an appeal from an interlocutory 
order is pending before the privy council, will not be stayed without satis- 
_ factory proof that serious injury will result from the delay, and that the 
application has been promptly made. — Nawab Sidhee Nuzur Ally Khan v. 
Rajah Oojoodhyaram Khan, Law Rep. 1 P. C. 8. 

7. On an appeal from an order overruling a demurrer, and from the 
whole of the decree made at the hearing, the plaintiff is entitled to begin. 
— Blackett y. Bates, Law Rep. 1 Ch. 117. 

8. Money paid into court under a private act, which directs the money 
to be invested in exchequer bills, may, notwithstanding, be ordered to be 
invested in consols, under 23 & 24 Vict. c. 38, § 10; and General Order 
of Feb. 1, 1861, Rule 1.—Jn re Birmingham Blue-Coat School, Law 
Rep. 1 Eq. 632. 

9. Fund in court exceeding £600 paid to tenant in tail without his exe- 
cuting a disentailing deed. — Notley v. Paimey, Law Rep. 1 Eq. 241. 

10. If a railway company takes land which is the subject-matter of a 
suit, and it becomes necessary in consequence to serve the parties thereto 
with a petition, the cost of the appearance of such parties must be paid by 
the company. — Haynes v. Barton, Law Rep. 1 Eq. 422. 

11. Under the Lands-Clauses Act, § 80, if the purchase-money of land 
belonging to the trustees of a charity, and taken by a railway company, is 
paid into court, and the court has ordered the trustees to apply money, so 
to be paid, for a certain purpose, the railway company must bear the costs 
of an application by the trustees to have the fund in court paid them to be 
used for that purpose. — Lathropp’s Charity, Law Rep. 1 Eq. 467. 

12. When a receiver appointed in a suit passes his accounts, and the 
same solicitor appears both for the receiver and the plaintiff, only one copy 
of the account can be allowed between them on taxation. — Sharp v. 
Wright, Law Rep. 1 Eq. 634. 

13. A defendant to whom a decree has given the conduct of a sale will 
not be ordered to pay, if there are no funds in court, the costs’ of a pur- 
chaser discharged from his purchase on the ground of bad title. — Mullins 
v. Hussey, Law Rep. 1 Eq. 488. 

See “ AppeaL,” 1; “DECLARATION OF TITLE;” “Equity PLEap- 
ING,” 3; “InTERROGATORIES,” 5; “ Patent,” 7, 8; “PRODUCTION OF 
Documents ;” “Service,” 4; “Venpor anp Purcuaser or Rear 
Estate,” 4. 
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Escueat. 


On the petition of a grantee from the crown of a manor with escheats, 
the court granted leave to the petitioner to traverse an inquisition finding 
that certain lands within the manor had escheated to the crown.— Jn re 
Ann Parry, Law Rep. 2 Eq. 95. 


Estate By Impriication. — See “ Lecacy,” 2, 3. 
Estorre.. — See “ Res apsupicata,” 1. 


EvIpENCE. 


1. Entries of pedigree in a family Bible or Testament, produced from 
proper custody, are admissible in evidence, without proof of handwriting 
or authorship. — Hubbard vy. Lees, Law Rep. 1 Ex. 255. 

2. Certificates of births, baptisms, &c., are admissible in evidence, with- 
out proof of the identity of the persons mentioned with the persons as to 
whom the fact recorded is sought to be established. — Hubbard v. Lees, 
Law Rep. 1 Ex. 255. 

See “ Aputtrery,” 2,3; “AGREED STATEMENT OF Facts;” “ BANE- 
ruptTcy,” 13; “Bigamy;” “ConFIDENTIAL RELATION,” 2; “ Convic- 
Tion;” “CrureLty;” “Divorce Practice,” 6; “MarriacE,” 2, 
“ NEGLIGENCE,” 4; “Parot Evipence;” “ Patent,” 6; “ Propuc- 


TION OF Documents;” “Raps,” 1; “ VENDOR AND PURCHASER OF 
Reat Estate,” 6. 


EXECUTOR. 

1. A testator directed his debts to be paid, and then gave all his per- 
sonal estate to trustees, to get in as they deemed expedient, and divide the 
proceeds among his children, except some furniture, which he gave a daugh- 
ter. Held, that the trustees were executors according to the tenor. — 
Goods of Bayles, Law Rep. 1 P. & D. 21. 

2. The Probate Court will act on an informal deed of renunciation 
which states in substance, though not in terms, that the executor has not 
intermeddled. — Goods of Gibson, Law Rep. 1 P. & D. 105. 

3. The fact, that one who has unsuccessfully propounded a will is a nude 
executor, does not relieve him from liability for costs. — Rennie v. Massie, 
Law Rep. 1 P. & D. 118. 

See “ApMINISTRATION;” “AssIGNEE IN BanKRupTCy,” 2; “ Con- 
TRIBUTORY,” 6; “Executor DE son Tort;” “ Limitations, STATUTE 
or,” 1; “Tenant ror Lirg, AND RemarnpeR Man,” 1; “ WINDING- 
up,” 3. 

EXECUTOR DE SON Tort. 

1. A settled account, by an executor de son tort with the rightful repre- 
sentative before suit, is a good answer to a bill in equity against him for an 
account. — Hill vy. Curtis, Law Rep. 1 Eq. 90. 
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2. A person to whom an executor de son tort has handed property of 
the deceased, may perhaps be sued as a constructive trustee, but is not an 
executor de son tort. — Hill y. Curtis, Law Rep. 1 Eq. 90. 


Fase PRETENCE. 


A person may be convicted of obtaining goods on false pretences, though 
he intended to pay when he should be able.— The Queen v. Naylor, Law 
Rep. 1 C. C. 4. 

Ferry. 

1. A statute authorized the Watermen’s Company to appoint watermen, 
to ply on Sundays within certain limits, from such plying places as might 
be appointed ; and provided, that, if any one not so appointed should ply 
on Sundays from such appointed plying places, he should incur a penalty. 
It also provided, that the profits of leasing this right to ply on Sundays, 
should be applied to a charity On bill by a lessee of the right of plying 
on Sundays from certain stairs to a certain point across the river, claiming 
a ferry, and seeking to restrain a new ferry established fifteen yards off, — 
held, that, as the plaintiffs right existed only on Sunday, and he could 
abandon his ferry at any time, his right did not stand on the same footing 
as an ancient ferry; and the bill was dismissed. — Letton v. Goodden, Law 
Rep. 2 Eq. 123. 

Frxtures. — See “ Tax,” 2. 


Court. — See “ AssIGNEE IN Bankruptcy,” t. 


Foreign Domicit. — See “ Domicit;” “Succession Dorr.” 


ForFEITURE. 

A life interest, limited to a person until he executes some act or assign- 
ment whereby it may become incumbered, is determined by a charging 
order, under 1 & 2 Vict. c. 110, § 14. — Montefiore v. Behrens, Law Rep. 
1 Eq. 171. 

See “ Bankruptcy,” 1; “ ConrrisuTine,” 1. 


Fraups, STATUTE OF. 


1. Previously to a marriage, the intended husband and wife agreed in 
writing, that the husband should have the wife’s property for his life, he 
paying her £80 pin-money, and that she should have it after his death. 
They gave instructions for such a settlement, which was prepared accord- 
ingly, when they agreed to have no settlement; the husband promising, as 
the wife alleged, to make a will giving her her property. The marriage 
took place, and the husband made a will accordingly ; but afterwards made 
a different will. Held, that there had been no part performance to take 


the case out of the statute of frauds. —Caton v. Caton, Law Rep. 1 
Ch. 137. 
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2. If a landlord verbally agrees to grant his tenant a lease for a new 
term at an increased rent, but dies before executing the lease, payment of 
a quarter’s rent, at the increased rent, before his death, is sufficient part 
performance to take the case out of the statute of frauds. — Munn y, 
Fabian, Law Rep. 1 Ch. 35. 

3. The plaintiff having contracted to supply goods to C. for cash, the 
defendant promised the plaintiff, that, if he would supply the goods to C., 
drawing upon C. at one month, and would allow the defendant three per 
cent on the amount of the invoice, he would pay the plaintiff cash, and 
take C.’s bill “ without recourse,” — that is, buy the bill of him, — held, that 
this was a promise to answer for the debt or default of another within the 
4th section of the statute of frauds. — Mallet v. Bateman, Law Rep. 1 
C. P. 163. 

4. A letter, written by A. to his agent, referring to letters of the agent, 
stating the terms on which the latter has made a contract on A.’s behalf for 
the purchase of goods, is a sufficient memorandum to bind A. under the 17th 
section of the statute of frauds. —Gibson v. Holland, Law Rep. 1 C. P. 1. 

5. A written contract was made for the sale of goods, to be delivered 
within a specified time. Before the time for delivery, the parties agreed 
orally to extend the time for delivery. Held, that the oral agreement was 
not “ good” under the 17th section of the statute of frauds, and could not 


operate as a rescission of the written contract; which might therefore be 
enforced. — Noble v. Ward, Law Rep. 1 Ex. 117. 


GAME. 


1. The 1 & 2 Wm. IV., § 3, imposes penalties for taking certain game at 
certain seasons ; and § 23 imposes penalties for taking game, or using an 
engine for that purpose, without a certificate. Held, that a person using 
an engine for taking game might be liable under the latter section, though 
also liable under the first. — Saunders vy. Baldy, Law Rep. 1 Q. B. 87. 

2. A manor, with all the wastes and rights of sporting, was conveyed to 
trustees. By an award and an inclosure act, the waste was converted to 
a stinted pasture : some of the stints were allotted to the trustees, as lords 
in trust of the manor; and the rest among the freeholders. The award - 
provided, that the right to game on the lands should not be in any way 
affected by the inclosure, and all persons entitled to such game should have 
the same right of entry and other rights as theretofore enjoyed. Held, that 
the award and act passed the soil to the lords in trust and the freeholders 
as tenants in common, and left the right of shooting in the lords; so that 
the right was severed from the soil, and had become an incorporeal right 
in gross, and as such neither assessable itself to the poor-rate, nor to be 
taken into account as enhancing the assessable value of the stints. — Hilton 
vy. Bowes, Law Rep. 1 Q. B. 359. 


| 
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GENERAL Worps. 


See “Arpinc To Escape;” “Composition Dern,” 3, 4; “ Deep,” 
8; “Devise,” 6; “VenporR anp Purcuaser OF Estate,” 2. 


Guaranty. — See “Fraups Statute or,” 3. 


Herr. 


A. gave by will real and personal property to B. for life, remainder 
to B.’s sons in tail, remainder to his own right heirs. B. died without issue, 
and, claiming to be A.’s heir, disposed of the property by will. A.’s sole 
next of kin then filed a bill to recover the personal estate from B.’s execu- 
tors, alleging that A. left no heir; or that, if he did, it could not be ascer- 
tained who was such heir. B.’s executors entered into evidence to prove 
that B. was heir. The evidence did not establish this, but showed that A. 
must have left an heir. The plaintiff offered no evidence. The court 
refused to direct an inquiry whether there was an heir, and dismissed the 
bill. — De Beauvoir v. Benyon, Law Rep. 1 Ch. 212. 


Hieguway. 


1. On a bill filed by the vestry of a parish to remove a building over a 
way, alleged to have been dedicated to the public for forty years, it ap- 


peared that for the first twenty years there had been a lease from the 
owner with a right to build over the way; that then the lease became 
merged in the inheritance; and that, since, the vestry had claimed the way 
as belonging to them for the exclusive use of the parish. Held, that the 
suit could not be maintained on its merits. — Bermondsey v. Brown, Law 
Rep. 1 Eq. 204. 

2. The vestry of a parish cannot bring a suit to restrain the infringe- 
ment of a public right of way, without the attorney-general, even though 
authorized by statute to indict any one stopping a right of way in the 
parish, “and to take such other proceedings for the opening thereof as to 
them should seem expedient.” — Bermondsey v. Brown, Law Rep. 1 Eq. 
204. 

8. To an indictment against the parish of A. for non-repair of a high- 
way, it was pleaded, that, from time immemorial, the parish of G., in 
consideration of levying and receiving rates on certain lands in A., have 
repaired and ought to repair; to which there was a replication, that such 
agreement had been determined by notice, and demurrer thereon. Held, 
that the consideration was insufficient to support the alleged liability of G., 
as it could not be enforced; and could not be immemorial, since it must 
have arisen since the statutes levying rates. — The Queen v. Ashby Fol- 
ville, Law Rep. 1 Q. B. 213. 


4. If a board of works, under 18 & 19 Vict. c. 120, § 105, and 25 & 
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26 Vict. ec. 102, §§ 77 & 112, have resolved that a whole road shall be 
repaired, there can be but one apportionment of the cost on all the owners 
along the entire road, and separate apportionments for separate parts are 
invalid. — Whitchurch v. Fulham Board of Works, Law Rep. 1 Q. B. 233. 

5. The 25 & 26 Vict. c. 61, coupled with the 5 & 6 Wm. IV. ¢. 50, 
§ 33, does not alter the liability to highway maintenance by one who had 
been exempt before the passing of the former statute.— 7’he Queen vy. 
Heath, Law Rep. 1 Q. B. 28. 

6. Under statutes providing that way-wardens shall be chosen on 
the 25th of March, or within fourteen days after, and that the first meeting 
of a highway-board shall be held not more than seven days after the time 
limited for the election of way-wardens, such first meeting may be held on 
the first Thursday after the 25th of March. —TZhe Queen v. Lindsey, Law 
Rep. 1 Q. B. 68. , 

7. If, under 8 & 9 Vict. c. 118, § 62, notice is given of intention to stop 
a road, and an appeal against stopping part thereof is made, the quarter 
sessions are bound to hear it.—Zhe Queen v. Huntingdonshire, Law Rep. 
1 Q. B. 36. 

8. Horses grazing on the side of a turnpike, under control of a man in 
charge of them, cannot be impounded as “ wandering, straying, or lying” 
about the road, under 4 Geo. IV. c. 95, § 75.— Morris v. Jeffries, Law 
Rep. 1 Q. B. 261. 

‘See “ NEGLIGENCE,” 6; “ Nuisance,” 8; “ TURNPIKE.” 


HusBaND AND WIFE. 


1. A. settled real estate, after the death of himself and wife, to the use 
of all his children, as tenants in common, with cross-remainders ; and per- 
sonal estate, after the death of himself and wife, for the benefit of all his 
children equally. By will, A. gave an annuity to C., one of his daughters 
(married at date of his will), for life, for her separate use, to be forfeited 
on assignment or incumbrance, and declared that this provision should be 
accepted by C. in full for any interest she might have under the settlement. 
In A.’s lifetime, C.’s husband became insolvent; and, at A.’s death, she had 
several children. C. elected (her husband concurring) to take the annuity. - 
Held, that this election defeated the interest of her husband and his 
assignee in her share of personalty in the settlement (which was outstand- 
ing in trustees, and subject to her equity), but that it did not defeat the 
assignee’s interest in the real e-tate settled; and that, on C.’s joining her 
husband in barring the estate tail, she must give compensation out of 
her annuity to the extent of the realty taken by the assignee. — Griggs v. 
Gibson, Law Rep. 1 Eq. 685. 

2. A recital in a marriage settlement of an agreement to settle after 
acquired property of the wife, does not control a covenant by the husband 
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alone, without the words “ it is hereby agreed,” and the wife is not bound. 
— Young v. Smith, Law Rep. 1 Eq. 180. 

3. If a married woman, entitled to a reversionary interest in personalty, 
has joined with her husband in mortgaging such interest, and has after- 
wards obtained a judicial separation, and lives apart from her husband, on 
the property coming into possession, she is entitled to it absolutely, under 
20 & 21 Vict. c. 85, § 25; and 21 & 22 Vict. c. 108, § 8.— Jn re Insole, 
Law Rep. 1 Eq. 470. 

4. If the husband of a woman who has become entitled to property for 
life, under a will which provides that on her death without children the 
property shall go to her personal representative, covenants in a post-nuptial 
settlement, that all the property which may thereafter, during the period 
of the joint lives of himself and his wife, devolve on her, shall be her 
separate property, the above-mentioned property, on the wife’s death with- 
out children, is not subject to the covenant, and does not go to the executor 
named in the wife’s will, but to the husband as general administrator. — 
Wyndham’s Trusts, Law Rep. 1 Eq. 290. 

5. A legacy, to which a woman becomes entitled during coverture, may 
be settled so as to give her husband a life-interest, determinable on bank- 
ruptey or alienation. — Montefiore v. Behrens, Law Rep. 1 Eq. 171. 

6. The plaintiffs, husband and wife, sued for goods supplied by them in 

carrying on the business of the wife’s father, whose administratrix the wife 
was. The goods were made of materials purchased from moneys out of the 
intestate’s estate. Held, that the wife was wrongly joined, and the husband 
must sue alone. — Bolingbroke v. Kerr, Law Rep. 1 Ex. 222. 
. 7, An order enabling a married woman, without her husband’s concur- 
rence, to dispose of her reversionary interest in stock, on her affidavit that 
she was living apart from her husband by mutual consent, will not be 
rescinded, after the rights of third parties have intervened, on an affidavit 
of the husband, that, though he generally resided apart from her on an 
allowance out of her estate, he occasionally visited and slept with her. — 
In re Rogers, Law Rep. 1 C. P. 47. 

See “ Divorce;” “Marriace;” “Power,” 7; “Separate Use.” 


ContTrRAct. 


1. One who makes a contract for sale or hire, with the knowledge that 
the other party intends to apply the subject-matter of the contract to an 
immoral purpose, cannot recover on the contract: it is not necessary that 
he should expect to be paid out of the proceeds of the immoral act.— 
Pearce v. Brooks, Law Rep. 1 Ex. 213. 

2. If two persons agree to ride a race, each on his own horse, both 
horses to become the property of the winner, the horses cannot be regarded 
a8 a contribution to a prize within 8 & 9 Vict. c. 109, § 18, and the con- 
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tract is therefore void, as being “by way of gaming or wagering.” — 
Coombes v. Dibble, Law Rep. 1 Ex. 248. 

3. On a bill by a bankrupt, who had compounded for eight shillings in 
the pound, and whose bankruptcy had been annulled, a secret bargain by 
him to pay one creditor in full, in consideration of his becoming surety for 
payment of the composition, was set aside with costs. — Wood v. Barker, 
Law Rep. 1 Eq. 139. 

See “ Lease,” 3. 


ImmoraL Contract. — See “ILLEGAL ConTRACT.” 
ImptrepD Covenant. — See “ Covenant,” 3. 


INcoME. 


See “ PARTNERSHIP,” 3; “Tenant FoR Lire AND REMAINDER Man,” 
2, 7, 8. 
InpEemnity. — See “INsuRANCE,” 7. 


INDICTMENT. 


An indictment for refusing to aid a constable, and to prevent an assault 
on him by persons in his custody, with intent to resist their lawful appre- 
hension, need not show that the apprehension was lawful, nor aver that the 
refusal was on the same day as the assault, nor that the assault which 
the defendant refused to prevent was the same as that which the prisoners 
made on the constable, nor is it an objection that the assault is alleged 
to have been made by persons already in custody; and a warrant of a 
refusal, without an allegation that the defendant did not aid, is sufficient. — 
The Queen vy. Sherlock, Law Rep. 1 C. C. 20. 


InporsER. — See “ Brtts anp Nores,” 2, 4-6. 


INFANT. 

A father, a beneficed clergyman of the Church of England, appointed his 
widow and a clergyman, guardians of his two infant children. The widow 
became a member of the sect of Plymouth Brethren. On the application 
of the other guardian, the court ordered the children, twelve and fifteen 
years old, to be brought up as members of the Church of England, and 
restrained their mother from taking them to a chapel of the Plymouth 
Brethren. The court paid no regard to the fact, that the father was well 
affected towards dissenters, and associated with them ; nor was it influenced 
by the wishes of the infants. — Jn re Newbery, Law Rep. 1 Eq. 431; and 
S. C. on appeal, Law Rep. 1 Ch. 263. 


INJUNCTION. 


1. A mandatory injunction may be granted where the injury is completed 
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before the filing of the bill, whether the injury is to easements or to other 
rights ; but -uch injunction will be granted only to prevent very serious 
damage. — Durell v. Pritchard, Law Rep. 1 Ch. 244. 

2. A claim of a writ of injunction cannot be pleaded to. — Booth v. Tay- 
lor, Law Rep. 1 Ex. 51. 

See “Carrier,” 5; “Conrrict or Laws,” 3 ; “Covenant,” 1, 2; 
«Damaces,” 3, 4; “ Ferry,” “ Lease,” 4; “ Ligut,” 2; “ MortTGaGe,” 
1; “ Nuisance,” 2-4, 6,7; “ Patent,” 2,3; “ PrincipaL AND AGENT,” 
4; *“Trape Mark,” 3. 

INNKEEPER. 

A licensed victualler cannot be convicted of opening his house on Sun- 
day for the sale of wine, &c., “the same not being for the refreshment of 
any traveller,” if he has opened his house for the bona fide supply of re- 
freshments to travellers by a railway train, from the mere fact that refresh- 
ment has been supplied to persons residing within a mile of his house who 
did not come by the train. — Peache vy. Colman, Law Rep. 1 C. P. 324. 


INSOLVENCY. — See “ BANKRUPTCY.” 


INSURANCE. 


1. A vessel insured “at and from” Havana was injured by coming in 
contact with an anchor after entering the harbor of Havana, and whilst pass- 
ing over a shoal to her place of discharge. Held, that the policy had at- 
tached. — Haughton v. Empire Marine Insurance Co., Law Rep. 1 Ex. 206. 

2. A ship-owner effected a policy on freight from a colonial port. The 
master, without the knowledge or privity of the owner, stowed a portion of 
the cargo, which was timber, on deck ; and sailed without any certificate from 
a clearing officer, that the whole cargo was below deck, contrary to 16 and 
17 Vict. c. 107, §§ 170-172. Held, that no authority could be implied in 
the master to load the cargo, so as to violate the statute; neither was it an 
act of the master which the owner must be presumed to have assented to; 
that the ship’s having sailed without the certificate did not render her un- 
seaworthy so as to prevent the policy attaching; and that therefore the 
insured could recover on a loss by a peril insured against. — Wilson v. Ran- 
kin, Law Rep. 1 Q. B. 162. 

8. A policy of insurance, written on the common printed form of a ma- 
rine policy, contained the following words: “At and from I. to N., the 
risk to commence at the lading of the cable on board, and to continue until 
it be laid in one continuous length between I. and N., and until one hun- 
dred words shall have been transmitted each way. The ship, &c., goods, 
&c., shall be valued at £200 on the Atlantic cable, value, say on twenty 
shares, at £10 per share ;” and also “ it is agreed, that this policy, in addition 
to all perils and casualties herein specified, shall cover every risk and con- 
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tingency attending the conveyance and successful laying of the cable.” The 
attempt to lay the cable failed, through its breaking while being hauled in to 
remedy a defect in insulation ; but half the cable was saved. Held, that the 
policy was on the “adventure,” and the plaintiff could recover for a total 
loss. — Wilson v. Jones, Law Rep. 1 Ex. 193. 

4. By an insurance policy, plate-glass in the plaintiff’s shop-front was 
insured against damage “originating from any cause whatsoever, except 
fire, breakage during removal, alteration, or repair of the premises,” none of 
the glass being “horizontally placed or movable.” A fire broke out on 
premises adjoining the plaintiff's, and slightly damaged the rear of his shop, 
but did not approach the part where the glass was. While the plaintiff 
was removing his stock to a place of safety, a mob, attracted by the fire, 
broke the window for the purposes of plunder. Held, that the proximate 
cause of the damage was the lawless act of the mob, and that the damage 
was not within the exception. — Marsden v. City and Oounty Assurance Co., 
Law Rep. 1 C. P. 232. 

5. An insurance policy on plate-glass windows, effected through L., 
the local agent of the defendant company, was subject to a condition, that, in 
case of loss, notice must be given to some known agent of the company. 
After the making of the policy, but before loss, the defendants transferred 
this branch of business to another company. Held, that notice of loss by 
the plaintiff (who did not know of this transfer) to L., who made his report 
thereon to the latter company, was sufficient. — Marsden v. Oity and County 
Assurance Co., Law Rep. 1 C. P. 232. 

6. A mere agent having no lien on goods for advances, commission, or 
otherwise, nor the possession or custody of them as carrier or other bailee, 
nor any liability to account for their loss by perils insured against, has no 
insurable interest in them, though he is named as shipper and consignee in 
the bill of lading. — Seagrave v. Union Marine Insurance Co., Law Rep. 
1 C. P. 305. 

7. An insurance company paying under a decree on a lost policy are not 
entitled to any indemnity from the persons to whom payment is made. — 
England v. Lord Tredegar, Law Rep. 1. Eq. 344. 

See “AssiGNEE IN Bankruptcy,” 3; “ Practice,” 2. 


INTEREST. 


See “Devise,” 1; “Jurispiction,” 1, 2; “Leaacy,” 8; 
NANCE;” “ MortGace,” 3-5; “ PARTNERSHIP,” 3; “ VENDOR AND PurR- 
CHASER OF Estate,” 7. 


INTERROGATORIES. 


1. In an action of trover, an interrogatory to the plaintiff, how, when, 
and from whom, he obtained the property, was disallowed; as was also an 
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interrogatory as to the plaintiffs dealings with the person from whom the 
defendant obtained the cotton, the defendant not making affidavit that there 
had been any dealings, or that he had made inquiry of that person. — Fin- 
ney v. Ferwood, Law Rep. 1 Ex. 6. 

2. To an action by surviving partners for goods sold, money lent to, and 
on accounts stated with, the defendant, by them and their late partner, and 
to a similar action by the executors of the late partner, the defendant hav- 
ing pleaded a settlement of the account between him and the deceased, by 
bill not due, interrogatories were allowed to be put to the defendant as 
to the circumstances of the alleged settlement. — Hawkins v. Carr, Law 
Rep. 1 Q. B. 89. 

3. In an action for a breach of contract, whereby the plaintiff’s patent 
became void, laying as damages loss of profits, the defendants, who had paid 
money into court, were refused leave to deliver interrogatories to ascertain 
the probable value of the patent. — Jourdain v. Palmer, Law Rep. 1 Ex. 
102. 

4. It is irregular to demur alone to part of a bill when interrogatories 
have not been filed, and the time for filing them has not expired. — Rowe 
v. Tonkin, Law Rep. 1 Eq. 9. 

5. A bill may be dismissed for want of prosecution, though the plaintiff's 
enlarged time for answering interrogatories filed by the defendant has not 


expired. — Jackson v. Ivimey, Law Rep. 1 Eq. 693. 


IRREMOVABILITY. — See “ Poor,” 3, 4. 


JERSEY. 


Constitution of the royal court of Jersey discussed. — Jn the matter of the 
Jersey Jurats, Law Rep. 1 P. C. 94. 


JUDGMENT. — See “ PREFERRED Dest;” “Res Apsupicata,” 1. 


JURISDICTION. 

1. A justice who is trustee of a society, part of whose money is invested 
in the bonds of a corporation, but who can by no possibility have any pecu- 
niary interest in said bonds, is not disqualified from granting a certificate, in 
a judicial inquiry, to such corporation, because the value of its property may 
thereby be increased. — The Queen v. Rand, Law Rep. 1 Q. B. 230. 

2. Under a clause in a statute defining that a “justice” before whom 
certain proceedings shall be held, means “a justice acting for the county, 
&c., who shall not be interested in the matter,” if an objection to a justice 
on the ground of interest is waived by the parties, the justice has jurisdic- 
tion, and the objection cannot afterwards be raised. — Wakefield Board of 
Health v. West Riding & Grimsby Railway Co. Law Rep. 1 Q. B. 84. 

3. If a cause, brought in a superior court, is tried in a county court by 
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a judge’s order, the jurisdiction to grant a new trial remains in the superior 
court. — Balmforth vy. Pledge, Law Rep. 1 Q. B. 427. 

4. One having no permanent place of abode “ dwells” within the mean- 
ing of 9 and 10 Vict. c. 95, § 128, giving jurisdiction to the superior courts, 
at the place at which he may be temporarily residing. — Alexander y. Jones, 
Law Rep. 1 Ex. 133. 

Jury. 

1. The record of a conviction for a capital felony showed, that, on the 
trial, the jury being unable to agree were discharged by the judge, and that 
the prisoner was again put on trial and convicted. Held, that the judge 
had a discretion to discharge the jury, which could not be reviewed on writ 
of error; and that there was no error on the record. — Winsor v. The Queen, 
Law Rep. 1 Q. B. 289. Confirmed on appeal. Law Rep. 1 Q. B. 390. 

2. It is no ground for error, either in fact or law, that the whole of the 
special jurors struck were not summoned ; or that the special jury panel was 
called over and a tales prayed before 10, a.m., the time for which the special 
jurors were summoned. — J/rwin v.Grey, Law Rep. 1 C. P. 171. 

3. A trial by jury will not be ordered of a petition under the Legitimacy 
Declaration Act, unless issue is found. — Ryves v. The Attorney-General, 
Law Rep. 1 P. & D. 23. 


LACHES. 


See “Apreat,” 2; “Composition Deep,” 1,5; “ Parent,” 3. 


LANDLORD AND TENANT. 

1. One who occupies as his own another’s land, and before the end of 
twenty years becomes tenant to that other of land adjacent to the land so 
occupied, can, while he remains tenant, acquire against the landlord a pre- 
scriptive title to the land first occupied. — Dixon v. Baty, Law Rep. 1 Ex. 
259. 

2. To raise the presumption that an encroachment on waste land by a 
tenant was made for the benefit of his landlord, the land encroached on 
need not be contiguous, in the sense of being coterminous with the land held 
by him as tenant.— Earl of Lisburne v. Davies, Law Rep. 1 C. P. 259. 

3. If a servant occupies premises of his master, rent free, as part remu- 
neration, if the occupation is subservient to the services, the occupation is 
that of the master: if it is not so subservient, the occupation is that of a 
tenant, and the servant is a “substantial householder” within 43 Eliz. ¢c. 
2, and therefore eligible as overseer of the poor.— 7'he Queen vy. Spur- 
rell, Law Rep. 1 Q. B. 72. 


See “ Lease;” “Tenant ror Lire AND REMAINDER Man,” 5. 
LEASE. 


1. A., in 1861, underlet to B. for twenty-one years from Michaelmas, 
1861. In 1864, he underlet the same premises to C. for twenty-one years 
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from Michaelmas, 1863, at the same rent. B. never attorned to C. Held, 
that the demise to C. did not pass the reversion, but only an interesse ter- 
mini. — Edwards vy. Wickwar, Law Rep. 1 Eq. 403. 

2. An agreement by A., tenant from year to year, to let to B. “all his 
right, title, and interest” in the premises, provided that, if B. should not be 
accepted as a tenant by F. and H., the landlords, subject to the terms men- 
tioned in the margin (which were, —“ F. and H. agree to grant B. a lease of 
thirty-five years, at £200 rent, &c.”), the agreement should be void, is not 
well declared on as a contract by A., that F. and H. should grant the lease, 
and make good title. — Tweed v. Mills, Law Rep. 1 C. P. 39. 

3. A lessee of a house, which he knew had been used many years as a 
brothel, assigned the lease absolutely, knowing that the assignee intended 
to use the house in the same way. The original lease contained covenants 
to deliver up in good repair, and not to use as a brothel, and the assignment 
contained a covenant to indemnify the lessee from the covenants in the 
lease. The lessee had to pay for repairs at the end of the lease. Held, 
that he could not recover the amount so paid from the assignee, every thing 
arising out of the assignment being so tainted with the immoral purpose. — 
Smith v. White, Law Rep. 1 Eq. 626. 

4. The underlessee of a person, who has covenanted not to carry on a 
certain trade, will be restrained from carrying it, though such covenant 
is not in the original lease, but only in an assignment, and though the 
underlessee had no actual notice of it. So also an assignee of the under- 
lessee. — Olements v. Welles, Law Rep. 1 Eq. 200. 

5. Under a stipulation in an agreement to lease to A., without adding 
“or his assigns,” that the lease should contain all usual covenants for the 
lessor’s protection, held, that the lease need not contain a covenant against 
alienation. — Buckland v. Papillon, Law Rep. 1 Eq. 477. 

6. In August, 1856, the plaintiff agreed to let a house to the defendant 
for seven, fourteen, or twenty-one years; the defendant to repair, paint, and 
paper; and the defendant was let into possession. In 1859, the parties 
agreed that W. should be accepted as tenant in room of the defendant, upon 
the same terms, the defendant guaranteeing the rent. W. had just before 
this been let into possession by the defendant, and paid rent till 1863, when 
the defendant gave a notice to determine his tenancy at the end of the first 
seven years. W. and the defendant both denied their liability to paint and 
paper according to the original agreement. Held, on bill filed in November, 
1864, that the defendant could not be compelled to accept a lease. — Moore 
v. Marrable, Law Rep. 1 Ch. 217. 

7. Under an agreement to let a house for three years at a yearly rent, 
by which the landlord agreed, at the tenant’s request, to grant a lease for a 
term from the expiration of the three years’ occupancy, at the same rent, 
the tenant to keep the house in repair, — eld, that the tenant was entitled, 
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four years after the expiration of the three years, to have the agreement 
specifically performed ; and that neither application by him two years before 
for a lease at a reduced rent (which was refused), nor an application for 
repayment of money spent on repairs (which was allowed), was a waiver, 
but that he was bound to refund the cost of the repairs. — Moss v. Barton, 
Law Rep. 1 Eq. 474. 

8. If lands are limited in fee defeasible, but if all persons who would be 
entitled in any event are before the court, leases may be granted under 
1 Wa. IV. c. 65, which enacts, that, if any infant is seised of land in fee 
or tail, the court may grant leases. — In re Clark, Law Rep. 1 Ch. 292. 

9. Leases granted by the governor of New Australia, of crown lands, 
sealed with the public seal of the province, but not enrolled or recorded in 
any court, are not records, and cannot be annulled or quashed by a writ of 
scire facias. — The Queen v. Hughes, Law Rep. 1 P. C. 81. 

See “AssIGNEE IN Bankruptcy,” 5; “Cuariry,” 4; “ Fraups, Stat- 
UTE oF,” 2; “ LANDLORD AND TENANT ;” “ NEGLIGENCE,” 6; “ Parties,” 
2; “Power,” 5; “Rent;” “Speciuric PerrorMance,” 3; “TENANT 
FoR LirE AND REMAINDER May,” 4, 5; “Uxtra Virgs,” 3. 


LEGACY. 


1. A testatrix gave to A. for life the interest of £300, or thereabouts, 
invested by her in a certain company, and the interest of £200; and, after 
A.’s death, she gave the “said principal sum of £500” to A.’s children, 
and directed, if her personal estate proved insufficient for the payment of 
legacies, the deficiency should be made up out of her real estate. Bya 
codicil, she gave “all her personal estate” to B. Held, that the whole per- 
sonal estate passed by the codicil; that the legacy of £300 was specific and 
was revoked, but that the legacy of £200 remained charged on the real 
estate. — Kermode vy. Macdonald, Law Rep. 1 Eq. 457. 

2. A bequest, after the death of J. (to whom an annuity was given out 
of the fund), to E. for life, but in case of E.’s death during J.’s life, then to 
M. for life, and after the decease of both E. and M., over: J. died, and 
afterwards E. Held, that M. had a life estate. — Smith’s Trusts, Law Rep. 
1 Eq. 79. 

3. A testator, having five sons, gave an annuity to one (a lunatic), and 
a legacy “to each of my sons,” naming only the other four, and directed 
that his residuary personal estate should be invested in stock, “the interest 
therefrom to be divided half-yearly between my four sons above-named, 
and, at the decease of either without lawful issue, such share to revert. to 
the remainder then living, their child, or children.” Held, 1st, That the 
four sons only were entitled; and, 2d, That they took only for life, with an 
estate by implication to their issue, living at their death, as joint tenants. — 
Dowling v. Dowling, Law Rep. 1 Eq. 442. 
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4. Bequest of stock to A. for life, remainder to any wife he might there- 
after marry for life or widowhood; remainder to A.’s children absolutely ; 
and, if A. should die unmarried and without issue, then, from and after his 
decease, to B., C., and D., in equal shares; or to such of them as should be 
living at A.’s death, his, her, or their executors, administrators, and assigns 
absolutely. A. survived B., C., and D.; and died a widower, without ever 
having had a child. Held, that “issue” meant “children;” that “ unmar- 
ried” meant “ without leaving a widow ;” and that the representatives of 
B., C., and D. took the legacy in equal shares. — Sanders’s Trusts, Law 
Rep. 1 Eq. 675. 

5. In a gift to daughters for life, with remainder to the child or children 
of such daughters, as they should appoint; in default of appointment 
equally, and, on the death of such of said daughters after twenty-one as 
should die without issue, her share to be paid to her personal representa- 
tive, — held, that “issue” means children; and “ personal representative,” 
administrator or executor. — Wyndham’s Trusts, Law Rep. 1 Eq. 290. 

6. Bequest by will, made in 1857, of “my shares in the Great Western 
Railway.” At the date of the will, testatrix had no shares, strictly speak- 
ing, in any railway company; but she had Wilts and Somerset stock of the 
Great Western Railway, and also preference and other stock of the Great 
Western Railway, which was increased by further purchases of stock in the 
same company after the date of the will. -Held, that all the Great Western 
and Wilts and Somerset stock, held by the testatrix at her death, passed by 
the bequest. — Zrinder v. Trinder, Law Rep. 1 Eq. 695. 

7. Bequest of thirty-three shares in a company among four children, 
and bequest of “the remaining shares” to a godchild. The testatrix held 
seventy-fuur shares, of which thirty-seven were original paid-up shares of 
£25; and thirty-seven, new £25 shares, on which £15 was paid, and which 
had been allotted to the holders of original shares by way of bonus. Parol 
evidence to show that the testatrix was in the habit of treating, and intend- 
ed to treat, the shares as double shares (so as to pass to her godchild four 
double and not forty-one single shares), held inadmissible ; but the specific 
legatees were allowed to take their bequests out of the original shares. — 
Millard vy. Bailey, Law Rep. 1 Eq. 378. 

8. A testator bequeathed as follows,— “The pink coupons are for 
£3,666: send those to I. & S. [brokers]; and he is to pay to E. T. 
£2,500, the rest to G. for B. and E.,” — and died, Sept. 13, 1864. Pink 
certificates for £3,666. 13s. 4d., railway stock, were found. On Noy. 2, 
1864, an administrator was appointed: but the stock was not sold till 
Nov. 22, 1865; and, meanwhile, a dividend had accrued. Held, that the 
gift to E. T. was a specific legacy ; and that E. T. was entitled to a share 
of dividend accruing on that portion of the stock, which, at the testator’s 
death, would have been needed to realize £2,500. — Jeffery’s Trusts, Law 
Rep. 2 Eq. 68. 
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See “Accrurer,” 2; 1; “Devise;” HusBAND AND 
Wirr,” 5; “Lecatee;” “Separate Use;” “Vesr- 
ED INTEREST,” 2. 


Legacy Duty.—See “Succession Dury.” 


LEGATEE. 


1. Pecuniary legatees are entitled to stand in the place of the vendor 
against an estate purchased and devised by the testator, the purchase- 
money for which, paid after the testator’s death, exhausts his personal 
estate. — Lord Lilford vy. Keck, Law Rep. 1 Eq. 347. 

2. Legatees are entitled to costs out of a residuary fund in court, which 
is insufficient to pay the legacies charged thereon. —Jarman’s Trusts, 
Law Rep. 1 Eq. 71. 

3. In an administration suit by a residuary legatee, other residuary lega- 
tees, having liberty to attend the proceedings, were allowed between them 
one set of the costs of attending the taking of the accounts, as the plaintiff 
and the accounting defendant employed the same solicitor. — Daubney 
v. Leake, Law Rep. 1 Eq. 495. 

See “ Power,” 9; “ RELEASE.” 


Leeitimacy.— See “Conrrict or Laws,” 1. 


LICENSE. 


The Excise Act (6 Geo. IV. c. 81, § 11) enacts, that nothing herein 
contained shall extend to prohibit any one, duly licensed to sell beer, to 
carry on his trade, for which he is licensed, in booths or other places, at the 
time and place of any public race. A., who had a magistrate’s license to 
sell beer in the borough of P., but not one to sell in the borough of D.,, 
sold beer at a race in D. Held, that he was liable to a penalty for selling 
beer without a license, under 35 Geo. III. c. 113, § 1.— Ash v. Lynn, 
Law Rep. 1 Q. B. 270. 

See “ THEatRE;” “ WaTeRCOURSE,” 1. 


Lieut. 


1. The erection of a building will not be restrained as obstructing an 
ancient light, unless the obstruction is such as to materially interfere with 
the ordinary occupations of life. —Clarke v. Clarke, Law Rep. 1 Ch. 16. 

2. In a suit for obstruction of ancient lights, the court below decreed 
that the plaintiff was entitled to sufficient light for his business, without 
any material diminution of his former use; and directed an inquiry 
whether any alteration in the defendant’s building-design was proper, to 
prevent the interference with the plaintiff’s right; and, in the mean time, 
restrained the defendant from building above a given height. Held, on 
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appeal, that the defendant should have been enjoined from erecting any 
building so as to obstruct the plaintiff’s lights, as the same were enjoyed 
previously to the defendant's acts. — Yates v. Jack, Law Rep. 1 Ch. 295. 


Limitations, STATUTE OF. 


1. Payment, by an executor, of interest on a specialty debt will prevent 
the statute of limitations (3 & 4 Wm. IV. c. 42, § 5) running in favor of a 
devisee of realty. —Coope v. Oresswell, Law Rep. 2 Eq. 106. 

2. The 31 Eliz. c. 5, § 5, limiting actions on penalties to a year, applies 
to a suit by one for himself alone, as well as though he sued as an informer 
qui tam. — Dyer v. Best, Law Rep. 1 Ex. 152. 

See “ Morteace,” 4, 5; “Soxriciror,” 5. 


MAINTENANCE. 


Testator bequeathed to his son a legacy of £6,000, contingently on his 
attaining twenty-one. He also bequeathed his residuaiy estate on trust till 
said son should attain, or if living would have attained, fifteen, for the 
maintenance of all his children, and subject thereto for accumulation at 
compound interest; the aggregate fund to be for all his children contin- 
gently on their attaining twenty-one. Held, that the son was entitled to 
maintenance between fifteen and twenty-one; and therefore interest was 
declared payable on the £6,000.— Martin v. Martin, Law Rep. 1 Eq. 
369. 

Maticrovs MiscHier. 

A prisoner who plugged the feed-pipe and displaced other parts of an 
engine, so that it was made temporarily useless, and would have exploded 
unless the obstruction had been discovered and with some labor removed, 
was properly found guilty of damaging the engine vith intent to render it 
useless. —7'he Queen v. Fisher, Law Rep. 1 C. C. 7. 


Manpamous. — See “ NvISANCE,” 5. 


MARRIAGE. 


1. A marriage contracted in a country where polygamy is lawful, 
between a man and a woman who profess a faith which allows polygamy, 
is not a marriage as understood in Christendom; and, though valid by 
the lex loci, and though both parties were single and competent to con- 
tract marriage, the English matrimonial court will not recognize it as a 
valid marriage, in a suit by one of the parties for dissolution of marriage 
on the ground of the other’s adultery. — Hyde v. Woodmansee, Law Rep. 
1P. & D. 130. 

2. On a suit by a man for dissolution of marriage, evidence that the 
man and his alleged wife, residing at S., had left S. together, saying that 
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they intended to get married at G.; that they returned to S., saying they 
had been married at G.; that, on the day they left S., there was an entry 
of the marriage in a book at G., signed by the man; and that, after their 
return to S., they lived there many years as husband and wife, — held, in 
the absence of better evidence, sufficient proof of the marriage. — Patrick- 
son vy. Patrickson, Law Rep. 1 P. & D. 86. 

See “Conriict or Laws,” 1; “Divorce;” “Fravups, Statute 
or,” 1; “Huspanp anp Wire;” “Nu oF MarriaGe.” 


Marriep Woman. —See “HusBanp AND WIFE.” 


Master. 


1. Under 24 Vict. c. 10, § 10, a master has a maritime lien, both for 
wages and disbursements; and his claim, therefore, is to be preferred to 
that of a mortgagee. — The Mary Ann, Law Rep. 1 Adm. & Ecce. 8. 

2. The expenses of a master detained as a witness for the defendants, 
allowed at the rate of £1 per week, from the arrest of the vessel, till the 
defendants applied to have the cause put off.— The Bahia, Law Rep. 
1 Adm. & Ece. 15. © 

3. If a master does not furnish accounts before suing in admiralty for 
wages and disbursements, he is not entitled to costs. — The Fleur de Lis, 
Law Rep. 1 Adm. & Ece. 49. 

See “Insurance,” 2; “Sure,” 3. 


MAstTER AND SERVANT. 


1, The plaintiff was employed by a railway company to do any carpen- 
ter’s work for its general purposes. He was on a scaffolding at work ona 
shed close to the railway, when some porters, in the company’s service, 
carlessly shifted an engine on a turn table, so that it struck the scaffold, 
and the plaintiff was thrown down and injured. Held, that the company 
was not liable. — Morgan v. Vale of Health Railway Co., Law Rep. 1 Q. 
B. 149. 

2. The plaintiff was employed by a railway company as a laborer in 
loading “a pick-up train” with materials left by plate-layers on the line. 
It was part of his engagement that he should be carried by the train from 
B. (where he resided, and whence the train started) to the spot at which his 
work for the day was to be done, and be brought back to B. at the end of 
each day. While he was returning to B., after his day’s work, the train 
on which he was, by the negligence of the guard in charge, came into 
collision with another train; and the plaintiff was injured. Held, that the 
company was not liable. — Tunney v. Midland Railway Co., Law Rep. 1 
C. P. 291. 

8. A workman, who had contracted to serve a master for two years, 
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absented himself from service, was convicted under 4 Geo. IV. c. 34, § 2, 
and committed. The imprisonment expired before the end of the two 
years; but he refused to return to service. Held, that he had committed 
a fresh offence, and could be again committed, although he bona fide 
thought that he could not be compelled to return after imprisonment.— 
Unwin y. Clarke, Law Rep. 1 Q. B. 417. 

See “ EMBEZZLEMENT ;” “ LANDLORD AND TENANT,” 3; “ WINDING 
up,” 9. 


MISTAKE. 
See “TENANT FoR Lire AND RemarmnpER Man,” 9; “ WiLL,” 4, 5. 


MorTGAGE. 


1. A mortgagee, who, holding promissory notes of the mortgagor as 
collateral security, has transferred the mortgage without the notes, will be 
enjoined against suing at law on the notes, pending a suit by the 
mortgagor to redeem and settle the equities of the parties. — Walker 
v. Jones, Law Rep. 1 P. C. 50. 

2. A mortgagor and his two incwnbrancers by deed conveyed the 
mortgaged estates to trustees, to keep down the interest, and to accumulate 
the surplus rent, and apply them in payment of the principal, with a final 
trust for the mortgagor, and declared that nothing in the deed should 
derogate from the rights of the incumbrancers, and that, after they were 
paid off, the trusts of the deed should cease. Held, that a subsequent 
judgment creditor of the mortgagor could maintain a bill against all parties 
to the deed, and have the accounts taken under the deed from the time of 
filing the bill, without offering to redeem. —Jefferys v. Dickson, Law Rep. 
1 Ch. 183. 

3. When a mortgagee, on hearing that his son-in-law, the mortgagor, is 
about to sell the mortgaged property (a house occupied by the mortgagor) 
to pay the debt, wrote that he might continue to live there without paying 
any rent, the mortgagor may redeem, on payment of the principal with 
interest from the last day on which interest fell due, before the mortgagee’s 
death. — Yeomans v. Williams, Law Rep. 1 Eq. 184. 

4, A sum of money, settled on members of a family, was invested on a 
mortgage of a trust term of the family estates. In 1829, on a re-settlement 
of the estates, the subsistence of the term and charge was acknowledged. 
No interest having in the mean time been paid, an arrangement was exe- 
cuted in 1851, by which the tenant for life, under the re-settlement of 
1829, acknowledged the term and charge, and paid interest thereon. 
The tenant in tail, an infant, was not a party. Held, that as against the 
tenant in tail, the term and charge were subsisting, and the statute of 
limitations did not apply. — Lawton v. Ford, Law Rep. 2 Eq. 97. 


5. The proceeds of a sale under the power in a mortgage deed, having 
VOL. I. 10 
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been paid into court in a suit for the administration of the mortgagee’s 
estate, and his trustees having petitioned that arrears of interest mght be 
satisfied out of the fund, held, that the petition was not a suit to recover 
interest within 3 & 4 Wm. IV. c. 27, § 42; and so the trustees were entitled 
to more than six years’ arrears of interest. — Edmunds v. Waugh, Law Rep. 
1 Eq. 418. 

See “ HusBanp AnD Wire,” 3; “ Propuction or Documents,” 2,3; 
“ 2,10; “Soxicrror,” 5. 


Morrtmatn. — See “ DEED,” 2; “ Witness,” 1. 
NeEcEssarres.—See “ ApMIRALTY PRACTICE,” 3. 


NEGLIGENCE. 


1. A railway was crossed by a public footway on a level, protected by 
gates on each side. There was no watchman, and the view of the line was 
obstructed from one of the gates; but, on the level of the line, it could be 
seen three hundred yards. A woman, approaching the line through that 
gate, was detained by a luggage train; and, immediately on its passing, 
crossed the line, and was run down by a train coming on the further line of 
rails. Held, that there was no evidence of negligence on the part of the 
company, and that a verdict against them should be set aside. — Stubley 
v. London & N. W. Railway Co., Law Rep. 1 Ex. 13. : 

2.-At the crossing of a railway on a level by a public way, at which 
there were gates across the carriage way, and a stile for passengers, 
a foot passenger, while crossing the railway diagonally, with head bent 
down, was run over by a train. The gates on one side of the line were 
partly open, contrary to the provisions of statutes and the railway rules 
for the safety of carriage traffic. No gatekeeper was present, though 
no traffic was passing across, and a train was over due. The court refused 
to set aside a verdict against the railway company for the injury.— 
Stapley v. London, Brighton, & S. Coast Railway Co., Law Rep. 1 Ex. 21. 

3. A railway was crossed by a public road diagonally, and also at the 
same spot nearly at right angles by a private way. There was a gate 
across both the public and private ways, under the control of the railway 
company. ‘The plaintiff with his cart, one evening about dark, being on 
the private way, the gate being nearly closed, hailed the company’s gate- 
keeper from the opposite side of the railway, to know if the line was clear; 
and the gatekeeper answered, “ Yes; come on.” ‘The plaintiff proceeded, 
and was run into bya train. Held, that though 8 Vict. c. 20, § 47, in terms 
merely imposed the duty on the company to keep the gates closed across a 
public road, except when carriages, &c., shall have to cross, yet the duty 
was implied of using proper caution in opening them; and that, as the- 
plaintiff could not get across the railway without passing through the 
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public gate, the gatekeeper should either have opened or refused to open 
the gate ; that what he said was equivalent to opening the gate; and that 
the defendants were liable. — Lunt v. London & N. W. Railway Co. Law 
Rep. 1 Q. B. 277. 

4. The staircase leading from a railway station was about six feet wide, 
had a wall on each side, but no hand-rail ; and had, on the edge of each step, 
a strip of brass, originally roughened, but now, from constant use, worn 
and slippery. The plaintiff, a frequent passenger by the railway, while 
ascending the stairs, slipped, fell, and was injured. In an action against 
the company for negligence in not providing a reasonably safe staircase, 
two witnesses gave as their opinion, that the staircase was unsafe; and 
one of them (a builder) suggested that brass nosings were improper; that 
lead would have been better, as less slippery; and that there should 
have been a hand-rail. Held, no evidence of negligence for the jury. — 
Crafter v. Metropolitan Railway Co., Law Rep. 1 C. P. 300. 

5. On the premises of the defendant, a sugar refiner, was a hole on a 
level with the floor, used for raising sugar to the different stories, and 
necessary to the defendant’s business. When in use, it was necessary that 
the hole should be unfenced ; when not in use, it might, without injury to 
the business, have been fenced. Whether it was usual to fence similar 
places, when not in actual use, did not appear. The plaintiff being on the 
premises on lawful business, in the course of fulfilling a contract in which 
his employer and the defendant both had an interest, without negligence 
on his part, fell through the hole, and was injured. Held, that the defend- 
ant was liable. — Jndermaur v. Dames, Law Rep. 1 C. P. 274. 

6. The plaintiff, in passing along a highway at night, was injured by 
falling into a “ hoist hole,” within fourteen inches of the way and unfenced. 
The hole formed part of an unfinished warehouse, one floor of which the 
defendants were permitted to occupy while a lease was preparing, and was 
used by them in raising goods. Held, that the defendants were liable. — 
Hadley v. Taylor, Law Rep. 1 C. P. 53. 

7. The defendant exposed in a public place for sale, unfenced and 
Without superintendence, a machine which could be set in motion by any 
passer-by. A boy, four years old, by direction of his brother, seven 
years old, placed his fingers in the machine, while another boy was turning 
the handle, and his fingers were crushed. Held, that no action could be 
maintained for the injury. — Mangan v. Atterton, Law Rep. 1 Ex. 239. 

See “ Carrier,” 7; “ Master AND Servant,” 1, 2 ; “Sup,” 3. 


New TRrIAt. 
See “ Damages,” 2; “Jurispiction,” 3; “Sur,” 3. 


Next or Kin. — See “ Parties,” 3; “Survivorsuir ;” “ Witt,” 10. 


| 


148 DIGEST OF THE ENGLISH LAW REPORTS. 


Notice. 

1. A registered title can be affected only by clear and distinct notice, 
amounting in fact to fraud. —Chadwick v. Turner, Law Rep. 1 Ch. 310, 

2. The Metropolitan Building Act, 1855, § 108, which provides that a 
month’s notice of action be given to any district surveyor or other person, 
for any thing done, or intended to be done, under the act, does not require 
notice to one employed by a building owner to erect a building adjoining 
the house of another. — Williams v. Golding, Law Rep. 1 C. P. 69. 

See “ Bitts anp Nores,” 2-5; “ Conrracr,” 1; “ Insurance,” 5, 


NUISANCE. 

1. A prescriptive right of draining into a stream, to the injury of the 
plaintiff, can be acquired, if at all, only by the continuance of a perceptible 
amount of injury for twenty years.— Goldsmid v. Tunbridge Wells Im- 
provement Commissioners, Law Rep. 1 Ch. 349. 

2. Injunction granted to restrain the discharge of sewage of a town 
into a stream, when the sewage injuriously affected the water, and had 
done so for many years; and the pollution of the water perceptibly 
increased as new houses were built in the town. — Goldsmid v. Tunbridge 
Wells Improvement Commissioners, Law Rep. 1 Eq. 161; S. C. on appeal, — 
Law Rep. 1 Ch. 349. 

8. An injunction was granted restraining a local board of health from 
permitting sewage to pass through drains under their control into a river, 
to the injury of a miller residing below the outfall of the drains. The 
company did not stop the flow of the sewage, but alleged that they had 
not yet discovered means of deodorizing it ; that obedience to the injunction 
would be practically impossible, without stopping the sewage of the 
town; that there had been no wilful default; and that a sequestration 
would be useless, as the property of the board was public property. Held, 
that there had been a contempt, and sequestration was ordered to issue. — 
Spokes v. Banbury Board of Health, Law Rep. 1 Eq. 42. 

4. A canal company, empowered by its act of incorporation to take 
water from a stream, then pure, but since become polluted, had been, with 
its lessees (whose lease was about to expire), indicted for a nuisance, in . 
allowing the foul water to stagnate in their canal; and judgment had been 
entered against the lessees, who had appealed. To an information against 
the company and their lessees, the company admitted the polluted state of 
the water, but insisted on their right to draw it, however foul ; and said they 
should probably continue to draw it on the expiration of the lease. Held, 
that the appeal pending at law was not a bar to an injunction; that it was 
no answer to say that the company «id not pollute the water, as they 
could draw it or not, as they pleased; nor to say that the informants 
might be left to their legal remedies; nor to say that a worse nuisance 


wo 
offi 
anc 
Ge 

a ¢ 
wh 
neg 
Go 

inse 
Co. 

esta 
be § 
Fel 
busi 
in tl 
Wn 
1 
mall 
give 
dicti 
2 
the | 
coha 
the | 
court 
3. 

of hi 
Teas¢ 
by se 
void, 
A 

a for 
passe 
ders, 


DIGEST OF THE ENGLISH LAW REPORTS. 149 


would be created in the stream; nor to say that the lessees were the active 
offenders, inasmuch as the company had set up their rights in the answer: 
and injunction was granted to commence after eight months. — Attorney- 
General v. Proprietors of the Bradford Canal, Law Rev. 2 Eq. 71. 

5. A local board, under 11 & 12 Vict. ¢. 63, § 58,is bound to cleanse 
a drain, &e., only on the neglect of the owner or occupier of the land on 
which the nuisance exists to remove it after notice; and such notice and 
neglect should be alleged in a mandamus to the board. — The Queen v. 
Godmanchester, Law Rep. 1 Q. B. 328. 

6. In an injunction to restrain the pollution of a stream, it is proper to 
insert the words, “ to the injury of the plaintiff.” — Linwood v. Stowmarket 
0o., Law Rep. 1 Eq. 77. 

7. If a judgment at law has been obtained for a nuisance affecting real 
estate, and substantial damages given, an injunction will almost of course 
be granted to prevent the continuance of the nuisance. — Tipping v. St. 
Helen’s Smelting Company, Law Rep. 1 Ch. 66. 

8. A fire lighted by a wheelwright on his premises for purposes of his 
business, within fifty feet of the centre of a highway, and fed by lifting a lid 
in the wall outside of the premises, is not a public nuisance within 5 & 6 
Wm. IV. c. 50, § 72. — Stinson v. Browning, Law Rep. 1 C. P. 321. 


NULLITY OF MARRIAGE. 


1. The respondent, in a suit for nullity by the man, on the ground of 
malformation, never having submitted to a medical examination, and being 
supposed out of the jurisdiction, the court suspended its decree, in order to 
give an opportunity for her examination, if found hereafter within the juris- 
diction. — 7. v. M., Law Rep. 1 P. & D. 31. 

2. In a suit by a woman for nullity on account of the man’s impotence, 
the petitioner’s evidence of non-consummation being uncorroborated, and the 
cohabitation having continued eight years without complaint by her, and 
the separation being caused by the respondent’s ill-treatment of her, the 
court dismissed the petition. — J. v. D., Law Rep. 1 P. & D. 127. 

3. To an action on a covenant, made by the defendant in consideration 
of his daughter’s marriage, a plea that the marriage was null and void by 
reason of the husband’s impotence, without stating that it had been avoided 
by sentence of court, or that either of the parties had elected to treat it as 
void, is bad. — Cavell v. Prince, Law Rep. 1 Ex. 246. 


NouncupatTive WILL. 


An informal will contained in a letter by a naval surgeon, invalided at 
4 foreign station, written at sea on board a steamship in which he was a 


passenger homewards on sick leave, is-entitled to probate. — Goods of Saun- 
ders, Law Rep. 1 P. & D. 16. 
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Orenine Bippines. 
See “Venpor anp Purcuaser or Estate,” 4. 


Pariso.— See “ Higuway,” 1, 2. 


Parot EvipENce. 
See “ Carrier,” 6; “ Lecacy,” 7; “ WiLL,” 4-6. 


PARTICULARS OF OBJECTION. — See “ Patent,” 6-8. 


PARTIES. 


1. A cestui que trust under a deed of family arrangement settled his share. 
There were two trustees of the settlement, one of whom was also a trustee 
of the deed of arrangement. In a suit to administer the trusts of this deed, 
and make the trustees responsible ‘for breaches of trust, held, that as a 
trustee of the settlement was an accounting party to the suit, the cestuis que 
trust under the settlement should be made parties. — Payne v. Parker, Law 
Rep. 1 Ch. 327. 

2. In a suit to enforce a covenant in a lease not to carry on a certain 
trade, the original covenantor is not a proper party, if he has parted with 


all his interest, and is not in fault.—Olements v. Welles, Law Rep. 1 Eq, 
200. 


3. If, on the construction of a will, there is a doubt whether there may 
not be an intestacy, and if the fund to be distributed has been paid into 
court under the Trustee Relief Act, the House of Lords will not proceed 
with an appeal in the absence of any one to represent the next of kin.— 
Trevillian v. Knight, Law Rep. 1 H. L. 30. 

See “AssIGNEE IN Bankruptcy,” 5; “ CoHamperty ;” “ COVENANT,” 
1; anv Wire,” 6. 


PARTNERSHIP. 


1. The test to determine the liability of one sought to be charged as a 
partner, is whether the trade is carried on in his behalf; and participation 
in the profits is not decisive of that question, unless the participation is such 
as_to constitute the relation of principal and agent between the person - 
taking the profits and those actually carrying on the business. — Bullen v. 
Sharp, Law Rep. 1 C. P. 86. 

2. Two partners, who had dealings with the respondents, took a new 
partner. The new partnership was formed by deed, and a balance sheet, show- 
ing the liabilities and assets of the old firm, was drawn up, and admitted by all 
the partners. The new firm continued to trade with the same books as the 
old firm, and no distinction was made in the payments, balances, assets, and 
debts of the old and new firms. The respondents continued to trade with 
the new firm, and part of the debt due them from the old firm was paid by 
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the new firm. Held, that the respondents could prove against the estate 
of the new partnership, which had become bankrupt, for debts due them 
from the old firm. — Rolfe vy. Flower, Law Rep. 1 P. C. 27. 

3. A partnership was formed to continue five years, notwithstanding the 
death of any partner; the profits to be divided annually; and, before any 
division of profits, each partner at the end of each year to be credited with 
interest on his capital at the beginning of the year. One partner hav- 
ing died before the expiration of the five years, — held, that the interest on 
his share of capital was apportionable, so much as accrued in his lifetime 
being corpus, and the remainder income of his estate, but that his share of 
the profits, divided at the annual division next after his death, was all in- 
come. — Ibbotson v. Elam, Law Rep. 1 Eq. 188. 

4. Partnership articles provided that a partner desirous of selling his 
shares should offer them to his co-partners collectively ; if they should de- 
cline, then to the partners desirous of collectively purchasing; and, if none 
such, then to the partners individually; after which, he might sell to a 
stranger. One of four partners offered his shares to the other three collec-* 
tively (one of whom he knew would not purchase). The other two declared 
their willingness to accept, and were told that no offer was made them. 
Held, that this offer enured to the benefit of the two, and specific perform- 
ance decreed accordingly. — Homfray v. Fothergill, Law Rep. 1 Eq. 567. 

See “ADMINISTRATION,” 5; “ BANKRUPTCY,” 4; “ CompPosITION DEED,” 
11; “InreERROGATORIES,” 2. 


PATENT. 


1. When a patent is granted to two persons, each may use the invention 
without the other's consent, and without being accountable to the other for 
half the profits from its use. As to the profits from granting licenses, guere. 
— Mathers v. Green, Law Rep. 1 Ch. 29. 

2. If a plaintiff, at the filing of the bill, was entitled to an injunction to 
restrain the infringement of his patent, an inquiry as to damages, under 
Cairn’s Act, will not be refused him at the hearing, though the patent has 
then expired. — Davenport v. Rylands, Law Rep. 1 Eq. 302. 

3. An interlocutory injunction to restrain the infringement of a patent, 
moved for in July, the plaintiff having complained of the infringement in 
the preceding November, and known of the defendant’s proceedings in the 
previous August, was refused. — Bovill v. Crate, Law Rep. 1 Eq. 388. 

4, An application for extension of the term of a patent on the ground of 
inadequate remuneration by a patentee, who did not manufacture or sell 
the patented article, but granted licenses to manufacture, was re!used, it ap- 
pearing that the patentee’s accounts of his own expenses in carrying on the 
patent were unsatisfactory, and that no accounts were given of the profits 
made by the licensees. — Zrotman’s Patent, Law Rep. 1 P. C. 118. 
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5. Part of the provisional specification of a patent may be omitted in the 
complete specification, if the omission is not fraudulent, and does not affect 
the remainder. All the claiming clauses may be struck out of the specifi- 
cation by a disclaimer, if there remain in the body of the specification words 
sufficiently distinguishing the invention claimed. A specification with 
drawings attached, stating, “ It is the arranging an instrument ‘ g,’ as herein 
described, which, while it is the means of holding the fabric, is also the 
means by which the step-by-step movement is given to the fabric, which 
constitutes the peculiarity of my invention,” is not a claim of all instru- 
ments, which at once hold and move the fabric, nor of the exact machine 
drawn; but a claim to the exclusive right to use ‘ g,’ or any similar instru- 
ment to hold and move the fabric at the same time. —Zhomas v. Welch, 
Law Rep. 1 C. P. 192. 

6. At the hearing of a suit for infringement of a patent, evidence of prior 
user, not disclosed by the particulars of objection, is inadmissible, though 
discovered since the delivery of the particulars. — Daw vy. Eley, Law Rep. 
1 Eq. 38. 

7. In a suit to restrain the infringement of a patent, the defendant 
need not deliver particulars of objections, where replication has. been filed, 
and the court has refused to direct issues. — Bovill v. Goodier, Law Rep. 
1 Eq. 35. 

8. In complying with an order to amend particulars of objections, by 
inserting words specifying “the persons by whom, and the manner in which,” 
there had been alleged user, prior to the date of the plaintiff’s patent, a 
defendant may insert the words, “amongst other instances,” before his — 
statement of specific instances of alleged user; but he must pay the costs 
of an application for leave to re-amend by inserting further specified in- 
stances. — Penn v. Bibby, Law Rep. 1 Eq. 548. 

See “ Coprricut,” 3; 3; Virgs,” 


Payment. — See “ Principat anp AGENT,” 2, 3. 
PepiGree. — See “ EvipEnce,” 1. 


Penat ACTION. 
See “ Game,” 1; “ License ;” “ Limitations, STaTUTE oF,” 2. 


PerpPetuity. — See “ Vestep INTEREST,” 2. 


PLEADING. 


1. To an action for money due, a plea on equitable grounds, that the 
plaintiff assigned the debt to D., who notified the defendant ; that the assign- 
ment still remained in force ; that the defendant was still liable to pay D.; 
that the action was not brought for the benefit nor with the consent of D.; 
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and that, if the plaintiff recovered, the defendant would still be obliged to 
pay D.,— is good. — Jeff's v. Day, Law Rep. 1 Q B. 372. 

2. To an action against sureties on a bond conditioned for the due per- 
formance by A. of his duties as collector of poor rates and sewer rates, the 
bond to continue in force if A. held either office separately, the breach 
assigned being that A. had not paid over money received in both capacities, 
a plea that before breach an act was passed increasing A.’s duties as collec- 
tor of sewers’ rates, and under which he was chosen collector of main drain- 
age rates by those from whom he held his other appointments, is bad, as 
not affording an answer to the liability for A.’s breaches of duty as col- 
lector of poor rates. — Skillett v. Fletcher, Law Rep. 1 C. P. 217. 

See “ Awarp,” 2; “ Bankruptcy,” 5;” “Contract,” 4; “ Cove- 
nant,” 4; “ Equity PLeapine;” “Injunction, 2; “ NULLITY OF MAR- 
RIAGE, 3; “ ProBAaTE Practice,” 2; “ VARIANCE.” 


See “ Bigamy;” “ MarriaGe,” 1. 


Poor. 

1. The Scotch Poor Law, 8 & 9 Vict. c. 83, provides that able-bodied 
persons shall not have a right to demand relief. Held, that relief cannot 
be granted to such persons. — Jack v. Isdale, Law Rep. 1 H. L. Se. 1. 

2. H., having occupied a house for six years under a written agreement 
to hire it quarterly at a yearly rent of £25, to be paid on the usual quarter- 
days, a quarter's notice to be given by either party, gained a settlement, 
by renting a house for a whole year, within the meaning of 6 Geo. IV. 
c. 57. — Hastings Union v. St. James's, Law Rep. 1 Q. B. 38. 

3. A woman, having resided sixteen years in the parish of S., gave up her 
lodgings through poverty, slept one night on door-steps in the same parish, 
then for twenty-one nights in a refuge in an adjoining parish, in the day- 
time wandering chiefly in S.; then applied for admission into the workhouse 
of S.; but, being refused, slept two nights in S., and was then admitted. 
Held, that she had not ceased to reside in S.— The Queen v. St. Leonard's, 
Law Rep. 1 Q. B. 21. 

4, A single woman, aged thirty-two, who had resided in G. with her wid- 
owed mother for more than three years, went to live out of G., as a servant, 
on the terms of remaining a month on trial; and, if she remained longer, 
on the usual terms of a month’s warning: she intended to return to her 
mother, if she received notice to leave within the month: her mistress gave 
her notice, and she did return at the end of the month. Held, that she was 
removable from G., as her absence was a break of residence, and her inten- 
tion to return was immaterial, as she had no residence of her own to return 
to.— The Queen v. Glossop, Law Rep. 1 Q. B. 227. 


Poor Rate.—See “Tax.” 
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Power. 

1. A testatrix having a life interest in consols, with a power of appoint- 
ment among her children, by will made in 1864, containing no reference 
to the power, bequeathed all money belonging to her in consols, and all 
money she might die possessed of, to her two surviving children and to a 
stranger to the power, in equal shares. She had no consols or other stock, 
except that subject to the power. Held, that there was a valid exercise 
of the power as to the share bequeathed to the children, and that the other 
share went to those entitled in default of appointment. — Gratwick's Trusts, 
Law Rep. 1 Eq. 177. 

2. B., by a will in 1858, specifically gave freehold, copyhold, and lease- 
hold property, and gave all other real and personal property of which he 
should die possessed, or have power to dispose, on certain trusts. By a vol- 
untary settlement in August, 1862, B. conveyed all his freehold property 
on trust, after his death, for E. for life, with remainder as B. should ‘by 
his last will or any codicil thereto” appoint, and, in’ default of appointment, 
to E. in fee ; and by the same settlement he disposed of all his leasehold and 
personal property. In November, 1862, B. by a last will, not mentioning 
any former will, appointed, under the power in the settlement, an annuity 
out of his freehold property, and devised all his copyholds, but made no other 
disposition of his property. Probate of both wills was granted. Held, that 
the testator having made the will of 1862 after the settlement, that the will 
of 1858 could not operate as an execution of the power. — Pettinger v. Am- 
bler, Law Rep. 1 Eq. 510. 

3. A will made in Scotland in the English form by a domiciled Scotch 
woman, invalid by the law of Scotland, but purporting to be made under a 
power, and disposing of property, in England, held, entitled to probate on 
the authority of Jn the Goods of Alexander, 29 L. J. (P. M. & A.) 93.— 
Goods of Hallyburton, Law Rep. 1 P. & D. 90. 

4. The provision of the Wills’ Act making good the execution of powers 
by will, if executed as provided with respect to wills, relates to powers 
created since, as well as before, the act. — Hubbard v. Lees, Law Rep. 
1 Ex. 255. 

5. A testator devised real estate to his daughter for life, without impeach- 
ment of waste, save as mentioned, with restriction against alienation, and 
remainders in tail and fee over. The daughter had power to charge the 
property to a limited extent; and she and each tenant in tail had power to 
lease any of the lands for twenty-one years, with a reservation to work 
mines. Then followed a reservation of all timber for twenty years from 
testator’s death; and the will continued, that it was the testator’s will and 
desire that it should be lawful for his daughter to work or contract for, ‘ease 
or let out to be worked and wrought, all the mines, — the “ issues, proceeds, 
and profits,” to be paid to trustees for the purchase of lands. The daughter 
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leased for twenty-one years (or for sixty, if she had authority) all the mines 

on certain farms, with liberty to the lessee to do all acts in or upon the said 
farms that should be deemed expedient in working the mines devised, or 
the mines belonging to any other person, making satisfaction to the tenants 
for damages. The lessee covenanted to pay rent and certain royalties, and 
to work the mines in a workmanlike manner, &c. In ejectment by the 
remainder man against the lessee, the jury having found that the covenants 
were usual and reasonable, it was held by Erle, C.J., and Willes, J., that the 
daughter had unconditional power to lease the mines, with no other limita- 
tion than that arising from her fiduciary capacity as donee of the power ; that 
the lease was a good exercise of the power; and that, if some of the licenses 
granted were void, the lease was void pro tanto only. Held by Byles and 
Montague Smith, JJ., that a mere working power was given to the daugh- 
ter; and that the lease was void, or could not at all events extend beyond 
the daughter’s life. — Jegon v. Vivian, Law Rep. 1 C. P. 9. 

6. Under a settlement of personalty containing a power to sell the trust 
funds, and invest in real estate to be held on such trusts as would best 
correspond with the subsisting trusts, and to be considered personal estate 
for the purposes of the settlement, the trustees have a power of sale over 
purchased real estate, though no such express power is contained in the 
settlement. — Tait v. Lathbury, Law Rep. 1 Eq. 174. 

7. If a power, coupled with a duty, is given to trustees, to be executed 
at a fixed period, and after they have come to a judgment as to the conduct 
of the individual to be affected, who has married three years before the 
time for such execution; and if the trustees formally approved of the mar- 
riage, and were made aware of a provision out of the trust estate for the 
intended wife, contained in the marriage settlement, and though they gave 
no warning that they might be obliged to defeat such provision, — yet it is 
the duty of the trustees (the husband having, in their judgment, subse- 
quently misconducted himself) to execute the power so as to restrict him to 
a life-interest, though the provision for the wife’s and other claims founded 
on the marriage settlement, are thereby defeated. — Weller v. Ker, Law 
Rep. 1 H. L. Se. 11. 

8. By a marriage settlement, a wife had power to appoint a fund to “all 
and every the children, or child, or more remote issue of the marriage.” 
She appointed the fund to new trustees on trust to pay the income to her 
only child for his Ife, or until he became bankrupt, or assigned the same ; 
and then to the trustees for his life, for the benefit of her son, his wife, and 
children, or any of them, as the trustees should think expedient. Held, 
that the appointment was void in toto, and not merely for the excess.— 
Brown's Trust, Law Rep. 1 Eq. 74. 

9. A legatee entitled to such share as B. should appoint, and in default 
to one-fifth of a moiety, by deed under the Bankrupt Act, 1861, assigned 
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all his “estate and effect.” B. having afterwards appointed to the legatee 
the same share he would have taken in default of appointment, held, that 
such share did not pass by the deed. — Vizard’s Trusts, Law Rep. 1. Eq. 
667. 

See “Succession Durty,” 2; “Tenant ror Lire AND REMAINDER 
Man,” 3. 

PRACTICE. 

1. Under 21 & 22 Vict. c. 101, § 5, and 20 & 21 Vict. c. 43, § 2, jus- 
tices ought, on application of the unsuccessful party to a dispute referred 
to them under the rules of a benefit society, to state a case for the opinion 
of a superior court. — Z'he Queen v. Lambark, Law Rep. 1 Q. B. 388. 

2. In an action on a life policy, the defendant having pleaded, that the 
proposals declared that the life insured had not had symptoms of certain dis- 
eases, or any other complaint, whereas hehad had symptoms of disease of 
the stomach, the court ordered particulars of the symptoms delivered. — 
Marshall y. Emperor Assurance Society, Law Rep. 1 Q. B. 35. 

3. A master, to whom an action on a building contract has been referred, 
under the Common Law Procedure Act, may send a surveyor in whom he 
can confide, to view and report on the work done; but the parties may 
offer independent evidence. — Gray v. Wilson, Law Rep. 1 C. P. 50. 

4. Under a private act providing that commissioners for settling claims 
might certify costs, and that, in case of difference, costs should be taxed by a 
master of a superior court of law, according to the rules, and on payment 
of the fees observed and paid in actions at law, held that the masters taxed 
as persone designate, not as officers of the court, and the court cannot re- 
view their taxation. — Jn re Sheffield Waterworks Act, Law Rep. Ex. 154. 

5. The legal representative of a plaintiff in error (the plaintiff below), 
coming in after the commencement of proceedings in error, is not, under 
the Common Law Procedure Act, 1852, on affirmance of the judgment, 
liable for the defendant’s costs below. — Parker v. Tootal, Law Rep. 1 Ex. 
41, 115. 

See “ DamaGces,” 2; “ Divorce Practice;” “Equity Practice;” 
“JnTERROGATIONS,” 1-3; “Jury,” 2; “New TriaLt;” “ PROBATE 
Practice;” “Service,” 1-3; “ Witness,” 9. 


PREFERRED Dest. 


A judgment, signed before 23 & 24 Vict. c. 38, but hot registered till 
"after the testator’s death, which was subsequent to the passing of that 
statute, is not a preferred debt against his estate, as it would have been 
before the statute. — Kemp v. Waddingham, Law Rep. 1 Q. B. 355. 


PRESCRIPTION. 
See “ Hignwayr,” 3; “LanpLorp anp Tenant,” 1; “ Nuisance,” 1. 
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Principal AND AGENT. 

1. A. having employed B. to manage and carry on — in the name of “ B. 
& Co.” — his business, to which the drawing and accepting bills of exchange 
was incidental, although he forbade B. to accept or draw bills, was held 
liable on a bill accepted by B., in the name of “ B. & Co.,” in the hands of 
an endorsee, who took it without any knowledge of A. and B., or the busi- 
ness. — Edmunds v. Bushell, Law Rep. 1 Q. B. 97. 

2. If an auctioneer, who is authorized to sell goods on condition that 
purchasers shall pay a deposit at once, and the remainder of the purchase- 
money on or before delivery of the goods, receives payment by a bill of 
exchange, which falls due, and for which he receives cash, after his authority 
to sell is revoked, the purchaser is not discharged. — Williams v. Evans, 
Law Rep. 1 Q. B. 352. 

3. A., a broker, sold some yarn to the defendant. Before its delivery, 
the defendant paid A. in advance £1,000 on his general account. Part of 
the yarn was sold by A., as agent for the plaintiff, on a del credere commis- 
sion. The yarn being worth more than £1,000, the defendant paid the 
difference to A. in cash, and so balanced the accounts between them. A. 
did not pay over to the plaintiff the value of his yarn, and became bank- 
rupt. Held, that the defendant was still liable to the plaintiff for the price 
of his yarn, except to the extent of the cash payment.— Catterall vy. 
Hindle, Law Rep. 1 C. P. 186. 

4. The duties of the agent of a company being personal, and incapable 
of being enforced in equity, the court refused to restrain the directors from 
acting upon or enforcing the resignation of A., whose agency was made a 
condition in the prospectus of the company, and was expressly provided 
for by its articles; but put the directors on an undertaking not to take 
advantage —in proceedings at law, to recover the amount due on <A.’s 
shares —of his resignation, which he alleged to have been conditional on 
his being relieved from all liability on shares. — Mair vy. Himalaya Tea Co., 
Law Rep. 1 Eq. 411. 

See “Bitts anp Nores,” 1-3; “Fraups, Sratute or,” 4; “In- 
SURANCE,” 5, 6; “MastTer;” “Master AND SeERVANT;” “ PARTNER- 
sHip,” 1; “Propuction oF Documents,” 5; “ SoLiciTorR.” 


ProspaTe PrRactTicr 


1. The probate court will not allow an heir to be cited, under 20 & 21 
Vict. c. 77, § 61, unless all the next of kin have been cited, or those who 
have been cited have contested the validity of the will. — Moore v. Holgate, 
Law Rep. 1 P. & D. 101. 

2. The defendant having alleged in one plea the execution of a later 
will than that propounded ; in another plea, a revocation of the prior will 
by the later; and, in a third plea, that the later will had been destroyed 
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with intention of revoking it,— tLe court ordered the first two pleas 
joined, and the last struck out, with leave to raise the question involved 
in it on the trial; but refused to order the names of the executors of the 
later will inserted. — Powell v. Powell, Law Rep. 1 P. & D. 6. 

3. A declaration on oath received instead of an affidavit, in a probate 
proceeding, the person making it residing abroad where an affidavit could 
not be made. — Goods of Lambert, Law Rep. 1 P. & D. 138. 

4. The court of probate cannot order the issues in a testamentary cause 
tried by a judge of assize without a jury.— Bushell vy. Blenkhorn, Law 
Rep. 1 P. & D. 89. 

5. A next of kin, who had unsuccessfully opposed a will on information 
given by one of the attesting witnesses, a medical attendant, that the testa- 
tor signified his approval of the will by gesture only, and that he could not 
swear the testator was of sound mind, was not condemned in costs. — Tip. 
pett v. Tippett, Law Rep. 1 P. & D. 54. 

See “ ADMINISTRATION ;” “ Executor,” 2; “ LEGATEE.” 


Propvuction oF Documents. 
1. A testator disposed of his residue, according to the trusts of a deed 
in which he had no concern or interest. The persons interested in and 
having the custody of the deed having refused to produce it, or allow a copy 


of any part to be made, the court directed probate of the will to issue, 
without the incorporation of the deed or any part thereof. — Goods of Sib- 
thorp, Law Rep. 1 P. & D. 106. 

2. A cestui que trust of an equity of redemption, in a suit for redemp- 
tion of the mortgage and reconveyance of the property, can demand 
production of a conveyance of the equity to a mortgagee by the trustee, 
with notice of the trust. — Smith v. Barnes, Law Rep. 1 Eq. 65. 

3. A mortgagee must always produce the mortgage deed for inspection 
by the mortgagor. — Patch v. Ward, Law Rep. 1 Eq. 436. 

4. In an administration suit, it was ordered, on the application of the 
defendant trustees, that a contract for sale made before the suit should be 
carried into effect, the purchaser consenting to be bound “as if he were a 
party to the suit, and the contract was specially the subject thereof.” The 
purchaser having applied for reduction of the purchase-money, on account 
of adverse claims, was held entitled to an affidavit by the trustees as to 
documents in their possession relating to matters in question between him 
and them. — Dent v. Dent, Law Rep. 1 Eq. 186. 

5. A clerk of persons against whom adjudication of bankruptcy is 
prayed, who has stated that he has no possession of their books, is not 
bound to produce them on the hearing. — Jn re Leighton, Law Rep. 1 Ch. 
331. 


6. A subpadna duces tecum requiring a solicitor, not a party, to produce 


DIGEST OF THE ENGLISH LAW REPORTS. 159 


all papers, &c., relating to all dealings between his firm and a party, for 
thirty-three years, without specifying particular documents, is too vague ; 
but, if the witness admits that he has “the documents thereby required,” 
he must produce them, without being first sworn. — Lee v. Angas, Law 
Rep. 2 Eq. 59. 

7. An application for liberty to seal up documents, by a defendant who 
“has not been required to answer as to documents need not be made on the 
original summons for production; but will be granted on summons by 
the defendant, after his filing an affidavit admitting possession of the docu- 
ments, without his paying the costs of his summons.— Talbot v. Marsh- 
Jjield, Law Rep. 1 Eq. 6. 

8. A defendant need not answer the usual interrogatory as to documents, 
if he expresses his willingness to make the affidavit as to them prescribed 
by the new practice. — Piffard v. Beeby, Law Rep. 1 Eq. 623. 


Promissory Note.— See “Bitts anp NOTEs.” 
Proximate Cause. — See ** InsuRANCE,” 4. 


1. A railway company covenanted with a land-owner to maintain cer- 
tain works for his accommodation. Held, that the landlord was not entitled 
to have this same covenant inserted in the deed of land from him to the 
company. — Raphael v. Thames Valley Railway Co., Law Rep. 2 Eq. 37. 

2. If a railway company, with notice of an equitable mortgage, serves 
the notices only on the mortgagors, makes a deposit, executes a bond to 
mortgagors and mortgagees under the Lands Clauses Act, § 85, and sum- 
mons a jury who assess compensation, the mortgagees, if not parties to the 
inquiry, though aware that it was pending, are not bound by the proceed- 
ings and on bill by them, though a fresh valuation was refused, the 
deposit was applied in satisfaction of the mortgage. — Martin v. London, 
Chatham, & Dover Railway Co., Law Rep. 1 Eq. 145. 

8. Specific performance will not be decreed of an agreement by a rail- 
way company with a charitable corporation, having no power to sell except 
under the Lands Clauses Act, for the purchase of a piece of land, if no 
certificate has been obtained from surveyors of the adequacy of the price. 
— Wycombe Railway Co. v. Donnington Hospital, Law Rep. 1 Ch. 268. 

4. The owner of land, of which a railway has taken possession, either 
under the Lands Clauses Consolidation Act, § 85, or by agreement, has a 
lien thereon for the purchase-money, and also for the compensation for 
damage to his adjoining land, if not the subject of a separate agreement. 
Of this lien he is not deprived by a deposit and bond, under § 85, or by 
accepting a deposit, if the purchase and compensation monies exceed the 
deposit; and a court of chancery will enforce the lien by sale, though 
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the railway over the land has been opened for public use.— Walker vy, 
Ware, Hadham, § Buntingford Railway Co., Law Rep. 1 Eq. 195. 

5. The word “ house,” in the Lands Clauses Act, § 92, which requires 
a railway company, taking part of a house, to take the whole, held, not to 
include land, not necessary for the convenient use and occupation of the 
house, but only for the personal use and convenience of the occupier. — 
Dubitante Kxicur Bruce, L.J.; Steele v. Midland Railway Co., Law Rep. 
1 Ch. 275. 

6. The owner of a house, none of whose lands have been taken for a 
railway, cannot, under 8 & 9 Vict. cc. 18 & 20, recover compensation for 
depreciation in the value of the house, caused by vibration, smoke, and 
noise, in running trains in the usual manner, after the construction of the 
railway. — Brand v. Hammersmith City Railway Co., Law Rep. 1 Q. B. 
130. 

7. A land-owner is not entitled to the costs of an inquiry, under 8 Vict. 
ce. 18, whether the value of land severed by a railway company is less than 
the cost of making a communication with his other land, though the com- 
pany has made no offer for the land.—Cobb v. Mid- Wales Railway Co., 
Law Rep. 1 Q. B. 342. 

8. Under 5 & 6 Vict. c. 79, a duty is laid on money received by rail- 
way companies for passenger traffic, and an account of such money is to be 
kept by those “so receiving or charging the same,” who are to pay the duty 
thereon. Held, that the persons actually receiving the money, without 
regard to the question for whose ultimate benefit such money is received, 
are the persons to keep the accounts and pay the duties. — Great W. Rail- 
way Co. v. The Attorney-General, Law Rep. 1 H. L. 1. 

9. The 7 & 8 Vict. c. 85, requires cheap trains to be run under condi- 
tions, the first of which is subject to approval by the board of trade: there 
were other conditions, one of which was that the cheap-train fares should 
not exceed a penny a mile. The board had power to dispense with any 
condition, except this one. “No tax was to be levied on receipts from 
fares not exceeding a penny per mile.” Trains were run at these fares, but 
had not the approval of the board. Held, that duty was payable on these 
trains. —Great W. Railway Oo. v. The Attorney-General, Law Rep. 1 H. 
L. 1. 

10. The A. Railway Company, being also a land company, transferred, 
together with the undertaking, all its property, lands, rights, and appurte- 
_ nances to the B. Railway Company, and this transfer was confirmed by a 
private act. The B. Railway Company issued debentures to secure bor- 
rowed money, which were secured on the undertaking, and all moneys to 
arise from the sale of lands, all calls on shareholders, all sums of money 
which should become due, with the plant and rolling-stock, with power of 
entry and possession of the same in default of payment, with a proviso 
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that nothing therein contained should limit the power of sale or appropria- 
tion by the company of any of its lands, nor constitute a charge on the 
same. These bonds were not registered. eld, that such debentures did 
not form an equitable mortgage on the lands of the company, and that the 
debenture holders could not restrain the sale of the lands by the judgment 
creditors of the company, and that such holders had no title to the proceeds 
of the sale. — Wickham vy. New-Brunswick Railway Co., Law Rep. 1, 
P. C. 64. 

See “ Carrier ;” “ Contract,” 3-5; “Equity Practice,” 10, 11; 
“MASTER AND SerRvANT,” 1, 2; “NEGLIGENCE,” 1-4; “ RECEIVING 
SToLeN Goons,” 1; “ Speciric PERFORMANCE,” 2,3; ViREs,” 
2; VenpoR aND PurcHAseR OF Reat Estate,” 8. 


Raper. 

1. On a trial for rape, there must be some evidence that the act was 
without the woman’s consent, even if she be an idiot; and if there are no 
appearances of force, and the only evidence of the connection is tle pris- 
oner’s admission, coupled with the statement that it was done with her 
consent, there is no evidence for the jury.— The Queen v. Fletcher, Law 
Rep. 1 C. C. 39. 

2. The offence of attempting to have carnal knowledge of a girl under 
ten years of age may be committed, though she consent.— The Queen v. 
Beale, Law Rep. 1 C. C. 10. 

Rate. — See “ Cnurcn Rate;” “ Poor Rate.” 
Receiver. — See “ 4; “Trust,” 5. 


Recervine STOLEN Goons. 

1. A thief stole goods from the custody of a railway company, and after- 
wards sent them in a parcel, by the same railway, addressed to the prisoner. 
The theft being discovered, a policeman in the company’s employ opened 
the parcel on its arrival at the station for delivery ; and then returned it to 
a porter, to be kept till further orders. On the next day, the policeman 
directed the porter to take the parcel to its address, when the prisoner 
received it. Held, on an indictment laying the property in the company, 
that the prisoner was not guilty of receiving stolen goods, as the goods had 
got back into the possession of the owner. — The Queen v, Schmidt, Law 
Rep. 1 C. C. 15. ‘ 

2. The 24 & 25 Vict. c. 96, § 94,— which enacts, that, if one or more 
persons, of two or more indicted for jointly receiving property, are proved 
to have separately received any part or parts of such property, the jury 
may convict such of said persons as have received any part or parts of the 
property, — includes cases where the prisoners separately received the whole 


of the stolen property. — The Queen vy. Reardon, Law Rep. 1 C. C. 31. 
‘VOL. I. 
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Rereree. — See “Contract,” 3. 
ReGisTRATION. — See “ Notice,” 1; “ Wit,” 11. 


RELEASE. 

Residuary legatees having given up to a debtor of their testatrix a policy 
on his life, held by her as security for the debt, and having signified their 
intention of releasing the debt on his paying the probate and legacy duty 
on the debt, such payment is a good consideration for the release, and the 
debt is released. — Dubitante, Knicut Bruce, L.J.; Taylor v. Manners, 
Law Rep. 1 Ch. 48. 

See “Composition Deep,” 3-5. 


1. Under a condition in a sale of leaseholds, that all outgoings to the 
day of taking possession shall be paid by the vendor, an apportioned part 
of the current rent from the last quarter-day to the day of taking posses- 
sion is an outgoing. — Lawes v. Gibson, Law Rep. 1 Eq. 135. 

2. Under the Leases and Sales of Settled Estates Act, the court may 
take into consideration the value of existing leases surrendered, in deter- 
mining the amount of rent to be required. — Rawlins’ Estate, Law Rep. 
1 Eq. 286. 


3. A rent-charge, granted by a deed containing no power of distress, is 
within the 4 Geo. II. c. 28, § 5, and is therefore a “freehold tenement.” — 
Dodds v. Thompson, Law Rep. 1 C. P. 133. 

See “ AppreaL,” 1; “Composition Deep,” 17; “Fravups, Statute 
or,” 2; “Lease;” “MortGaGe,” 3; “Tenant For Lire, AND REMAIN- 
DER Man,” 1-6; “ Winpine vp,” 5, 6. 


REPEAL OF STATUTE. 

If a statute is impliedly modified by a later statute, and the later statute 
is afterwards repealed, the implied modification ceases. —Glaholm v. Bar- 
ker, Law Rep. 1 Ch. 223. 

See “ Company,” 3. 


RES ADJUDICATA. 


1. A judgment against a poor-rate for one year is not a bar to a suit for 
a poor-rate for another year, in respect to the same property and between 
the same parties. —Commissioners of the South Harbor and Docks v. In- 
spector of the Poor, Law Rep. 1 H. L. Se. 17. 

2. Demurrer will not lie to a bill on the ground of res adjudicata, 
unless it avers that every thing in controversy, as the foundation of the 
suit, was in controversy in the former suit.— Moss v. Anglo-Egyptian 
Navigation Co., Law Rep. 1 Ch. 108. 
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Resipence. — See “ Domicit ;” “ Poor,” 3, 4. 


REVOCATION OF WILL. 


1. A domiciled Scotchman made a will, and then married in Scotland. 
He afterwards changed his domicil to England. Held, that, under 24 & 25 
Vict. c. 114, the will was not revoked. — Goods of Reid, Law Rep. 1 P. & 
D. 74. 

2. If, of two papers, each professing to be a last will, the later is only 
partly inconsistent with the earlier, the earlier is only revoked as to those 
parts which are inconsistent, and both are entitled to probate. — Lemage 
v. Goodban, Law Rep. 1 P. & D. 57. 

See “ Legacy,” 1. 

SALE. 

Construction of Victoria Colonial Acts regulating the sale of crown- 
lands. — The Queen v. Dallimore, Law Rep. 1 P. C. 13. 

See “Fraups, Statute or,” 4, 5; “Rartway,” 10; “Sroppace mx 
“VENDOR AND PurcHASER OF Estate.” 


Seawortuiness. — See “ Insurance,” 2. 
_ SEepvuction. — See “ Damaces,” 1. 


SEPARATE UsE. 


A bequest of a legacy to trustees on trust, to invest and pay the divi- 
dends to the testator’s unmarried niece during her life, “for her own sole 
and separate use and benefit, free from the control of any husband she may 
marry,” followed by a bequest of the residue of the testator’s personal 
estate to the said niece, “for her own sole use and benefit absolutely,” — 
held, that there was a good gift of the residue to the wife’s separate use. 
—Tarsey’s Trust, Law Rep. 1 Eq. 561. 

See “ AccruER,” 2; “HusBanp AND Wire,” 4. 


SEPARATION. — See “ Divorce.” 
Servant. — See “MasTeER AND SERVANT.” 


SERVICE. 

1. An indorsement of a notice on a writ of summons, allowing less time 
for payment than the time limited for appearance, is an irregularity not 
waived by admission of service. — Galli v. Mongruel, Law Rep. 1 C. P. 
46. 

2. The court will not interfere with the discretion of a judge at cham- 
bers in refusing leave to proceed without personal service, under 15 & 16 
Vict. ¢. 76, § 17. — Tomlinson v. Goatly, Law Rep. 1 C. P. 230. 

3. A writ having been issued for service out of the jurisdiction, the 
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court, not being satisfied that the plaintiff did not intend to sue for matters 
not arising within the jurisdiction, ordered the writ to be set aside, unless 
the plaintiff would give an undertaking to prove, and confine himself to a 
cause of action arising within the jurisdiction. — Diamond y. Sutton, Law 
Rep. 1 Ex. 130. 

4. Substituted service ordered on a solicitor who had acted for the de- 
fendants in transactions concerning the matter in suit; service to be also 
made at the defendant’s foreign residence, personal service being impracti- 
cable. — Hope v. Carnegie, Law Rep. 1 Eq. 126. 


SeTTLep Estate. 


Testator devised real estate to trustees on trust, at their discretion to 
sell, invest the proceeds, and pay the income to his wife and children. 
Held, that, as the time of sale was discretionary, and as the rents until sale 
must by implication go as the income of the proceeds was directed to be 
applied, this was a settled estate, within 19 & 20 Vict. c. 120, § 1; and 21 
& 22 Vict. c. 77, § 1.— Laing’s Trusts, Law Rep. 1 Eq. 416. 

SETTLEMENT. — See “ AppEAL,” 4; “ Poor,” 2. 
SHAREHOLDER. — See “ Company ;” “ CONTRIBUTORY.” 
Sure. 

1. When the contract of affreightment does not provide otherwise, as 
between the parties to the contract, in respect of sea-damage and its inci- 
dents, including their liabilities on a bottomry bond, the law of the country 
to which the ship belongs must govern.— Lloyd v. Guibert, Law Rep. 
1 B. 115. 

2. If a charter-party provides that “the charterer’s stevedore is to be 
employed by the ship,” and the charterer fails to appoint a stevedore, yet 
the master is bound to load a full cargo. — Anglo-African Co. v. Lamzed, 
Law Rep. 1 C. P. 226. 

3. The defendants having contracted with the plaintiff to receive his 
ship into their dock at a certain time, she was brought to the dock in bal- 
last on a stormy day; but, owing to an accident to the dock, the defendants 
could not let her in. The captain anchored outside the gates; and, at the 
turn of the tide, the ship grounded on a sand-bank and was injured. In 
an action for the damage, the jury could not agree whether it was possible 
to have taken the ship to a place of safety, but found that the captain had 
not been guilty of negligence. The judge directed a verdict for the plain- 
tiff. Held (Martin, B., dissentiente), that there must be a new trial. — 
Wilson vy. Newport Dock Co., Law Rep. 1 Ex. 177. 

See “ApmirALTY Practice;” or I apinc;” “ BLocKaDE;” 
“Borromry Bonp;” “Insurance,” 1,2; “Masrer;” “SrorraGe IN 
TRANSITU.” 


{ 
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SoLiciTor. 

1. A trustee is liable for loss caused by the fraud of his solicitor, al- 
though he may have used ordinary discretion in employing him. — Bostock 
vy. Floyer, Law Rep. 1 Eq. 26. 

2. Consent to the withdrawal of a juror, by counsel retained to conduct 
a cause, is binding on the client, notwithstanding he may have dissented, if 
this dissent was not known to the opposite party at the time. — Strauss v. 
Francis, Law Rep. 1 Q. B. 379. 

3. Proceedings taken on behalf of a defendant by a solicitor, who had 
not at the time renewed his annual certificate, will not be set aside as ir- 
regular; the interest of the client not being affected by the want of proper 
qualification. — Sparling v. Brereton, Law Rep. 2 Eq. 64. 

4. If a solicitor, acting for a vendor, receives the deposit on the sale of 
an estate as such agent, he does not receive it as a stockholder, but must 
pay it to the vendor on demand. — Edgell v. Day, Law Rep. 1 C. P. 80. 

5. A solicitor who pays off a mortgage due from his client must be taken 
to act as the agent of the client, and not on his own behalf; and, if he 
receives the rent of the mortgaged property, the possession is that of the 
client, and the Statute of Limitations does not run against the client. — 
Ward v. Carttar, Law Rep. 1 Eq. 29. 

See “Propuction or Documents,” 6. 


SPECIFIC PERFORMANCE. 


1. A title, under a construction of a will, will not be forced on a pur- 
chaser, if an opposite construction has been acted on for years, and if the 
judge whose opinion is appealed from held the title bad, unless such opinion 
is clearly erroneous. — Collier v. Mc Bean, Law Rep. 1 Ch. 81. 

2. The safety or convenience of the public is a ground for refusing spe- 
cific performance of a contract between a railway company and a land- 
owner. — Raphael v. Thames Valley Railway Co., Law Rep. 2 Eq. 37. 

3. An award that the defendant should execute to the plaintiff a lease 
of a railway made by the plaintiff on the defendant’s land, in words set out 
in the award, and that the plaintiff should furnish to the defendant certain 
privileges, such as keeping an engine on the railway, — which, however, 
were not mentioned in the lease, — will not be ordered to be specifically 
performed, because the provisions in favor of the defendant cannot be en- 
forced at once. — Blackett v. Bates, Law Rep. 1 Ch. 117. 

4. Defendant purchaser in possession, who, by decree directing an in-. 
quiry as to title, has been ordered to pay into court the interest on the 
purchase-money, — which is also declared a lien on the estate, — is not 
entitled to dismiss the bill for specific performance, though the plaintiff 
cannot show good title; it appearing that the defendant has, since the pur- 
chase, by his own act, acquired the means of curing the defect ; and leave 
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will be granted to amend, or to file a supplemental bill.— Hume v. Pocock, 
Law Rep. 1 Eq. 662. 

See “Damages,” 5; “Lease,” 6,7; “Partrnersuip,” 4; “Rate 
way,” 3; “Venpor AND PurcuHaserR OF Estate,” 3, 6, 7. 


Statute or Fraups.—See “Fraups, STaTuTE OF.” 
Stature or Limitations. — See “ Luwitations, STATUTE OF.” 
Statute, Repeat or.— See “Repeat or Stature.” 


SrorraGe TRANSITU. 

Goods were shipped by the vendor on a general ship, belonging to a firm 
of which the purchaser was a member; and registered in the purchaser’s 
name. Three parts of the bill of lading, by which the goods were deliy- 
erable at G. to the purchaser or assigns, were handed to the vendor, and 
the fourth retained by the master. Held, that the goods might be stopped 
in transitu, before the delivery at G.— Schotsmans vy. Lancashire and 
Yorkshire Railway Co., Law Rep. 1 Eq. 349. 

See “ Carrier,” 8. 


Succession Duty. 


1. Succession duty (16 & 17 Vict. c. 51) is not payable on legacies 
given by the will of one domiciled in a foreign country. — Wallace v. 


Attorney-General, Law Rep. 1 Ch. 1. 

2. For the purpose of taxation, under 16 & 17 Vict. c. 51, the ap- 
pointee, under a general power of appointment which has taken effect on 
a death happening since the passing of the act, takes a succession from the 
donee of the power. — Attorney-General v. Upton, Law Rep. 1 Ex. 224. 

3. If trustees for sale under a will, who have contracted to sell, and 
paid legacy duty on the amount of the purchase-money, vest the estate in 
the person to whom (subject to the trust) the land is devised, whereby he 
becomes the proper party to convey, such legacy duty is properly paid; and 
no new contract is formed whereby succession duty is payable. — Zarl Howe 

4. Earl of Litchfield, Law Rep. 1 Eq. 641. 

4. If the inland revenue office certifies that there is no claim for duty 
on land contracted to be sold, the purchaser cannot require a certificate in 
any particular form.— Earl Howe v. Earl of Litchfield, Law Rep. 1 Eq. 
641. 

5. The costs of accounts rendered for the purpose of paying the succes- 
sion duty on real estate, in respect of the first equitable life-estate, must be 
paid out of income.— Karl Cowley v. Wellesley, Law Rep. 1 Eq. 656. 

See “ RELEASE.” 

Surety. 

See “ ApMINIsTRATION,” 7-9; “Composition Deep,” 5; “ PLEAD- 

ING,” 2. 
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If persons claim property as next of kin to an intestate, the burden lies 
on those claiming through a deceased nearer of kin to show that such de- 
ceased survived the intestate. —Green’s Settlement, Law Rep. 1 Eq. 288. 

See “ AccruER,” 1; “ VestEep INTEREST,” 2. 


Tax. 


1. The commissioners of the Leith harbor and docks are liable to be 
assessed to the poor-rate ; property held exclusively for public purposes not 
being exempt, unless held by or for the crown. — Commissioners of the 
Leith Harbor and Docks vy. Inspector of the Poor, Law Rep. 1 H. L. 
Se. 17. 

2. In ascertaining the gross estimated rental of gas-works, in assessing 
them to the poor-rate, a deduction should be made in respect of gas-meters 
belonging to the company, but put upon the premises of consumers, as they 
are mere chattels: but deductions should not be allowed in respect of re- 
torts, purifiers, steam-engines, boilers, gas-holders, or such trade fixtures as 
pumps and exhausters, which are fixed to the freehold, but would be 
removable as tenant's fixtures; for all these, though capable of being re- 
moved, are yet so far attached as that it was intended they should remain 
permanently connected with, and permanent appendages to, the freehold, as 
essential to the purpose for which the works were made. And it makes no 
difference, that, by the usual practice in letting gas-works, the tenant would 
have to purchase all the above property. —TZhe Queen v. Lee, Law Rep. 
1 Q. B. 241. 

3. If the owner of a house compounds, under a local act, to pay half 
the rate, whether the house is occupied or not, he is entitled to the full 
deduction in respect of rates. —T7'he Queen v. Dodd, Law Rep. 1 Q. B. 16. 

4. No deduction from the ratable value of a house can be made, under 
6 & 7 Wm. IV. c. 96, on account of payment for water supplied ; such supply 
and payment being optional. — The Queen v. Bilston, Law Rep. 1 Q. B. 18. 

5. Under 11 & 12 Vict. c. 63, § 89, which enacts that rates may be 
made to raise money for the payment of charges incurred within six 
months before a mandamus may be granted, ordering a rate to satisfy a 
judgment obtained within six months before, though the action in which 
judgment was obtained was commenced more than six months after the 
cause accrued, provided there has been no laches. — Worthington v. Hulton, 
Law Rep: 1 Q. B. 63. 

See “ Cuurcu Rate;” “ Game,” 2; “ Rairway,” 8, 9; “Res Apsu- 
DicaTa,” 1; “Succession Dory.” 


TENANT FOR Lire AND REMAINDER MAN. 


1. A remainder man can maintain a bill against the executor of the 
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husband of tenant for life, for an account of rents improperly received by 
the testator after his wife’s death, before the remainder man asserted his 
rights ; and, if the executor does not admit assets, he can maintain a bill 
for an account of the testator’s estate. — Caton v. Coles, Law Rep. 1 Eq. 
581. 

2. If a railway company has taken land subject to an unexpired lease, 
and paid the money for the reversion — subject to such lease — into court, 
the tenant for life is entitled only to so much of the income of the fund in 
court as will compensate him for loss of rent from the company’s having 
taken the land ; and the rest of the income must accumulate till the end of 
the lease. — Wootton’s Estate, Law Rep. 1 Eq. 589. 

3. The 4 & 5 Wm. IV. c. 22, which apportions rent between tenant for 
life and remainder man, applies to a lease granted after the passing of the 
act under a power in a settlement executed prior to the act. — Llewellyn 
v. Rous, Law Rep. 2 Eq. 27. 

4. The receipt of rents under a lease, made by tenant for life under 
a supposed power, by a receiver appointed during the remainder man’s 
minority, does not create a tenancy from year to year; nor does the accept- 
ance by the remainder man from the receiver of the accumulated rents so 
received confirm the lease. — Jegon vy. Vivian, Law Rep. 1 C. P. 9. 

5. If a demise is determined by the expiration of the landlord’s estate, 
and the tenant continues to hold under the remainder man, but nothing 
passes between them, except the payment and receipt of the same rent as 
before, the new landlord is not bound by a stipulation in the former tenancy, 
which is not known to him in fact, nor according to the custom of the 
country. — Oakley v. Monck, Law Rep. 1 Ex. 159. 

6. If a tenant for life, under a settlement of an estate pur autre vie, has 
renewed the lease for lives to himself and heirs, purchased the fees, made 
a parol demise for a year, but dies before the end of the current half-year, 
the rent must be apportioned, under 11 Geo. II. c. 19, § 15, between his 
executor and the remainder man.— Mills v. Trumper, Law Rep. 1 Eq 
671. 

7. As between equitable tenant for life and remainder man, the produce 
of the sale of underwood and timber, cut periodically in the regular course 
of thinning, is income ; and that of timber, not cut in the regular course, but 
to improve the growth of the remaining trees, is capital ; also the produce of 
the sale of gravel, and likewise the fines payable on grants of waste lands 
by the trustees, and money paid for the waiver of restrictions in grants by 
the trustees (but not where the grants were made by the testator), and 
likewise preliminary fines paid to the trustees as lords of the manor on 
copyholds, are all to be treated as income; and, further, the expense of 
fencing waste lands, granted to a trustee for the benefit o® the estate, must 
be paid out of capital. — Harl Cowley v. Wellesley, Law Rep. 1 Eq. 656. 
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8. A petition by a tenant for life to have recouped out of the corpus the 
loss of dividends caused by delay in selling stock to purchase real estate 
for investment, the delay arising from difficulties in the title of the estate 
purchased, was refused by the court.— Freman v. Whitbread, Law Rep. 
1 Eq. 266. 

9. A written agreement by a tenant in tail expectant on the death 
of an insolvent tenant for life, with the agent of the assignee of the 
tenant for life, that the assignee should have the same right to the timber 
as if he had actually cut it on a past day named, and that the assignee 
should not cut it for a month, will not be enforced in equity, if the tenant 
for life was alive at the day named, but dead at the date of the agreement, 
though both the tenant in tail and the assignee’s agent were ignorant of his 
death. — Cochrane v. Willis, Law Rep. 1 Ch. 58. 

10. A tenant for life will have his costs of a petition for payment to him 
of dividends out of the corpus of a trust-fund, which has been paid into 
court under the Trustee Relief Act.— Jn re Turnley, Law Rep. 1 Ch. 152. 

See “ Power,” 5. 


THEATRE. 


1. One who hires an unlicensed public room for six nights, and publicly 
performs stage-plays in it, is not guilty, under 6 & 7 Vict. c. 68, § 2, of 
“having and keeping” a place of public resort for the public performance 
of stage-plays without a license. — 7'he Queen v. Strugnell, Law Rep. 
1Q. B. 93. 

2. A ballet divertissement, at a place of public entertainment licensed 
only for music and dancing, which is represented on a stage with curtains, 
scenery, and theatrical properties ; and exhibits a number of ballet dancers, 
descending from rocks, a dance, a sham-fight, followed by the appearance 
of a premiére danseuse, who dances a pas seul with gestures, — cannot be 
held, as matter of law, to be “an entertainment of the stage” within the 
statute, and therefore requiring the license of the lord chamberlain. — 
Wigan v. Strange, Law Rep. 1 C. P. 175. 


THREATENING TO ACCUSE. 
A prisoner who has threatened to accuse of an abominable crime with 
& mare, in order to force her purchase under térror of the charge, is guilty 
of threatening to accuse with intent to extort money.— The Queen v. Red- 
man, Law Rep. 1 C. C. 12. 


TRADE Mark. 


1. No trader can adopt a trade-mark so resembling that of another 
trader that persons purchasing with ordinary caution are likely to be 
misled, though they would not be misled if they saw the two marks side 
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by side; nor can a trader, even with some claim to the mark or name, 
adopt a trade-mark which will cause his goods to bear the same name in the 
market as those of a rival trader. — Seixo v. Provezende, Law Rep. 1 Ch. 192. 

2. On an inquiry whether any and what damage has accrued from the 
unlawful use of a trade-mark, the plaintiff must prove special damage ; and 
it will not be presumed that the amount of goods sold under the fraudulent 
trade-mark would have been sold by the plaintiffs, but for the unlawful use 
of the mark. — Leather Cloth Co. v. Hirschfield, Law Rep. 1 Eq. 299. 

3. The plaintiff being a thread-maker of repute, the defendant bought in 
the market wound thread, not made by the plaintiff, of inferior quality, 
and not bearing his name; but marked with the name of thread-winders 
known to be accustomed to buy of the plaintiff thread in the hank for 
winding. The defendant sold the goods to a wholesale customer, with the 
assurance (given, as alleged, without knowledge of any misrepresentation), 
that they were made by the plaintiff; and invoiced them to the customer 
under certain numbers, adopted and exclusively used by the plaintiff to 
mark his manufacture. The customer attached the plaintiff’s name and 
numbers to the thread. Held, that the defendant had not been guilty of 
such wilful misrepresentation that an injunction would be granted ; and the 
bill was dismissed, but without costs. — Ainsworth v. Walmsley, Law Rep. 
1 Eq. 518. 

Trust. 

1. A father put a check into the hand of his son of nine months old, 
saying, “I give this to baby for himself;” then took it back, and put it away. 
He also expressed his intention of giving the amount of the check to the 
son, but shortly afterwards died, and the check was found among his effects. 
Held, that there had been no valid declaration of trust. — Jones v. Lock, 
Law Rep. 1 Ch. 25. 

2. A charging order, under 1 & 2 Vict. c. 110, § 14, on shares standing 
in the name of the defendant in a limited company, will not be rescinded on 
an application by the defendant stating that the shares are held in trust for 
a third person. — Oragg v. Taylor, Law Rep. 1 Ex. 148. 

8. A statement by the promoters of a company in a prospectus, that 
deposits would be returned, if no allotment of shares was made, does not — 
bind moneys,— consisting mainly of these deposits, standing in a bank to 
the credit of the company, with a trust in favor of the depositors,—as 
against creditors of the company. — Moseley v. Oressey’s Co., Law Rep. 1 
Eq. 405. 

4, The provision of the Industrial and Provident Society's Act, 1862, 
that the certificate of registration shall vest in the society all the property 
vested in any one in trust for the society, applies to the case of a bond 
given to trustees. — Queensbury Industrial Society v. Pickles, Law Rep. 
1 Ex. 1. 
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5. A., by settlement on his son’s marriage, covenanted for payment by 
himself, his heirs, executors, or administrators, during his life, or three 
months after his death, of £3,000 to trustees, with interest till paid. By 
will, he devised certain real estates for payment of debts, and other real 
estates to trustees, in trust for his grandson for life, with remainders over. 
The grandson mortgaged his equitable life-interest for value. The execu- 
tors paid interest on the £3,000 till 1849 ; but the £3,000 not having been 
paid, and the personal estate and the estate devised for payment of debts 
being exhausted, the trustees, in 1863, brought a suit to have the £3,000 
raised by sale of the devised estates. 

Held, that the £3,000, though due on covenant and solvendum in futuro, 
was a debt within the statute against fraudulent devises, 3 Wm. & M.c. 14; 
that A.’s having ample assets at the date of covenant did not take it out 
of the statute, it not being necessary that the devise should be made to 
defraud creditors ; and that the mortgage by the grandson did not affect 
the creditor’s right, the devisees in trust, and not the equitable tenant for 
life, being the devisee within the statute. 

Held, further, that misapplication of assets in the hands of the trustees 
was no reason why the creditor should not be paid out of the devised 
estates; and the fact that one of the original covenantees, who had been a 
receiver of A.’s estate during his lunacy, had not paid the £3,000 out of 
the money so received, was no bar to the present claim, he having no right 
to apply such moneys otherwise than as directed by the court; and also 
that the mortgagee could not be regarded as a purchaser without notice. — 
Coope v. Cresswell, Law Rep. 2 Eq. 106. 

See “ AssIGNEE IN Bankruptcy,” 4; “Caarity;” “ CONFIDENTIAL 
Revation ;” “ Morteace,” 2,4; “ Propuction or Documents,” 2; 
“ Raitway,” 10. 


TRUSTEE. 
See “Composition Deep,” 8; “ Power,” 6,7; “ SoricrTor,” 1. 


TURNPIKE. 


1. The 12 & 13 Vict. c. 87, § 3, which enacts that when the trustees of 
any turnpike shall hereafter borrow, charge, or secure any sum of money 
on the credit of the tolls, they shall set apart out of the tolls five per cent on 
the sum borrowed, as a sinking fund, does not apply to a case in which the 
trustees had borrowed a sum at five per cent before the act, and after the 
act borrowed money at four per cent to pay off the original debt. — 
Chatham Local Board v. Rochester Pavement Commissioners, Law Rep. 
1Q. B. 24. 

2. If a local act directs that the income of a turnpike road should, to a 
certain amount, be appropriated to maintaining the road, and the rest to 
reducing the debt, said amount, if the income equals it, must be appropri- 
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ated as directed before application can be made to a highway board for 
contribution to the maintenance of the road, under 4 & 5 Vict. c. 59, 
which was passed prior to the local act.— Weardale Highway Board 
v. Bainbridge, Law Rep. 1 Q. B. 396. 

3. The General Turnpike Act (3 Geo. IV. c. 126) enacted that all its 
provisions should extend to all turnpike acts thereafter passed, except as to 
things expressly referred to and varied by such acts, and also that all 
implements of husbandry should not pay toll; and a later act provided 
that implements of husbandry, when mentioned in 3 Geo. IV. c. 126, 
should include thrashing machines. A still later local turnpike act provided 
that “cart” should include thrashing machine, and that each cart should 
pay toll. Held, that thrashing machines were liable to toll. — Albert 
v. Pritchard, Law Rep. 1 C. P. 210. | 

4. A non-commissioned yeomanry officer is not a volunteer within the 
meaning of the Volunteer Act, 1863, and is not exempt from toll when driv- 
ing in uniform to the place of exercise. — Humphrey v. Bethel, Law Rep. 
1C. P. 215. 


Uxtra VirEs. 


1. If a company is formed for working a patented machine, it is not ultra 
vires to purchase the patent.— Leifchilds Case, Law Rep. 1 Eq. 231. 


2. The promoters of a railway company contracted with a land-owner, a 
peer of Parliament, to pay him £20,000 personally for his countenance and 
support in obtaining their act, such sum to be independent of the ordinary 
payment for land and other usual compensation. After the passing of the 
act, and formation of the company, the directors ratified the contract. A 
separate agreement stipulated for the quantity of land to be taken and the 
amount paid. Held, that the original contract and the ratification by the 
directors were ultra vires of the company, and could not be enforced against 
them. — Earl of Shrewsbury v. N. Staffordshire Railway Co., Law Rep. 
1 Eq. 593. 

8. A company was incorporated for the “ working, preparation, and sale 
of porcelain clay,” with power to extend its business to “ mining opera- 
tions,” under a deed, which provided that a general meeting might, by a 
majority of two-thirds in number of the shareholders, empower the directors 
to bind the company and every shareholder to any act or thing which the 
company or all the shareholders together would be enabled to do, if every 
shareholder’s consent was given. The company commenced business; but, 
the undertaking not turning out successful, it was held, that, after nine 
years, a majority of two-thirds of the shareholders were empowered to au- 
thorize the directors to make a valid mining lease, for twenty-one years, of 
the whole of the company’s works, though more than two-thirds of the 
shareholders were preferred, and the deferred shareholders would receive 
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no dividend under this arrangement. — Featherstonhaugh v. Lee Moor Por- 
celain Clay Co., Law Rep. 1 Eq. 3818. 


VARIANCE. 


The plaintiff lent money to A., on B.’s promise to become surety for 
repayment ; and, after the money was advanced, A. and B. signed and deliv- 
ered this memorandum, “ We jointly and severally owe you £60.” Held, 
sufficient evidence for the jury, on a declaration against A. and B. for money 
lent, and on accounts stated. — Buck v. Hurst, Law Rep. 1. C. P. 297. 


VENDOR AND PuRCHASER OF Reat Estate. 


1, A purchaser for value cannot require a voluntary agreement affecting 
the land to be delivered up to be cancelled. — De Hoghton v. Money, Law 
Rep. 1 Eq. 154. 

2. A condition of sale, that no objection should be made in respect of a 
specified lease, or any other lease prior to a certain date, does not cover the 
ease of a lease, prior to said date, not specified, and within the vendor's 
knowledge. — Hdwards v. Wickwar, Law Rep. 1. Eq. 68. 

3. Specific performance will not be enforced of a sale at auction, the 
conditions of which said nothing as to bidding for the vendor, but at which 
the auctioneer and another person, both acting on behalf of the vendor, bid 
against each other. Whether the rule allowing one puffer is good, qguere. 
— Mortimer v. Bell, Law Rep. 1 Ch. 10. 

4. An order to open biddings, that, in case there shall be no higher bid- 
ding, the person offering the advance “is to be allowed the purchaser,” fol- 
followed by a certificate of no bidding and of such allowance, does not pre- 
clude the court re-opening the biddings.— Ewing v. Waite, Law Rep. 1 
Eq. 440. 

5. A clause authorizing the vendor to rescind a contract for sale, in case 
the purchaser should insist on any requisition which the vendor was unable 
or unwi'ling to comply with, does not justify a rescission, if the purchaser, 
finding the vendor unable or unwilling, has waived the requisition. — 
Duddell y. Simpson, Law Rep. 1 Eq. 578. 

6. The defendant agreed to purchase lands from the plaintiff, who was 
“only to produce a title from his vendor ;” and the plaintiff, at the defend- 
ant’s instance, purchased all the estate, right, and interest in said lands 
from one of four reputed owners. Held, that the defendant could not 
show aliunde that the plaintiff's vendor had no title; and specific perform- 
ance was decreed. — Hume v. Pocock, Law Rep. 1 Eq. 423. 

7. W. contracted to sell an estate to G., the purchase to be completed 
on a certain day; and, if “from any cause whatever” the purchase should 
not then be completed, G. to pay interest. Just before the day, a claim 
was made to the estate by a third party, with whom W. entered into a liti- 
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gation, which was successful, but which did not end till nine years from 
the said day. W. in the mean time died, devising the estate to infants. G., 
when the adverse claim was first made, gave notice that he should not pay 
interest, but had always employed the purchase money in his trade, had 
never expressed a wish to rescind, and did not object to specific perform- 
ance on a suit being brought by W.’s executors therefor, on account of his 
refusal to pay interest. Held, that G. must pay interest, but not all the 
plaintiff’s costs ; because, if he had consented to pay interest, litigation would 
still have been necessary on account of the devise to infants. — Williams 
vy. Glenton, Law Rep. 1 Ch. 200, 

8. A decreé had been obtained by a vendor against a railway company 
for specific performance of a contract for sale, in which inquiries were 
directed to ascertain the amount due for damages and costs; and such 
amount with the purchase money was ‘ordered paid, but was not declared 
a charge on the land. Held, that, under liberty to apply, the vendor could 
not enforce by petition a lien on the land for the sums due, especially in 
the absence of incumbrancers on the land. — Attorney-General v. Sitting- 
bourne & Sheerness Railway Co., Law Rep. 1 Eq. 636. 

See “ ConFIDENTIAL RevatTion,” 3; “ CopyrHoLp,” 2; “ Covenant,” 
1,2; “Propuction or Documents,” 4; “SaLe;” “Soxicrror,” 4; 
“ Speciric PERFORMANCE,” 1, 4. 


Venpor’s Lien. 
See “ Lecater,” 1; “ Ramtway,” 4; “ VENDOR AND PURCHASER OF 
Reat Estate,” 8. 
Vestep INTEREST. 


1. A testator directed trustees to apply the rents of a certain estate 
towards the maintenance of his daughters (naming seven), until the young- 
est should attain twenty-one, the property to be then sold, and divided 
equally among them; but, if any of them should die before the youngest 
arrived at twenty-one, then “her or their share or shares to be divided 
amongst his surviving daughters, share and share alike ;” but, if any of them 
should marry and die before the youngest attained twenty-one, and leave 
a child or children, “it or they should receive their mother’s share equally 
among them.” Held, that there were no vested interests till the youngest 
daughter attained twenty-one, and that by “ mother’s share” was meant the 
share which the mother would have taken, had she survived the period 
of distribution. — Hunter’s Trusts, Law Rep. 1 Eq. 295. 

2. A fund was bequeathed to S., and three other persons by name “ who 
should be then living, or to the children of such of them as should be dead,” 
the event indicated by “then” being one which might fall beyond the limit 
fixed by the rule against perpetuities. §. died before the event. Held, 
that the gift to S.’s children was vested at S.’s death, and so was not void 
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for remoteness; and that all the children of S. who survived her shared in 
the gift, whether living or not at the time of distribution, but that none of 
her children who died in her lifetime shared in the gift. — Merrick’s Trusts, 
Law Rep. 1 Eq. 551. 


VICTUALLER. — See “ INNKEEPER.” 


VotunTary CONVEYANCE. 

See “Cuamperty;” “VENDOR AND PurcnaserR or Reat Es- 
TATE,” 1. 

VoreR. 

1. If one who was possessed of the residue of a lease for nine hundred 
and ninety-nine years has bequeathed it to trustees in trust, as to one-sixth 
of the rents, to pay them to A. for life, and after his death to his children, 
A. is not entitled to vote as an assignee of a reversion, within 2 Wm. IV. 
ce. 45, § 20; and 6 Vict. c. 18, § 74.— Gainsford v. Freeman, Law Rep. 
1C. P. 129. 

2. The name of a voter whose qualification is good on its face cannot 
be expunged from the list by the revising barrister, unless properly objected 
to. — Smith v. James, Law Rep. 1 C. P. 138. 

3. Notice of objection to a vote, under 6 Vict. c. 18, § 7, need not be dated 
the day it is signed. It is sufficient, if dated some day within the limits 
allowed for giving notice, and while the objector is duly qualified to give it. 
— Jones v. Jones, Law Rep. 1 C. P. 140. 

4. The names of several voters objected to may be comprised in one 
notice served on the overseers, under 6 Vict. c. 18, § 7.— Smith v. Hollo- 
way, Law Rep. 1 C. P. 145. 

5. An unregistered association of forty-six persons hired a piece of land 
for a farm. Held, that the association was illegal, under 25 & 26 Vict. c. 
89, which forbids the association, without registry, of more than twenty per- 
sons for the purpose of carrying on any business ; and that its members were 
not entitled to the voting franchise as occupying tenants under the Reform 
Act.— Harris v. Amery, Law Rep. 1 C. P. 148. 

6. A stone building with four walls and a door, used for keeping guano 
and other manure is such a “building” as to satisfy the requirements of 
2 Wm. IV. c. 45, fixing the qualifications of voters. And a permanent 
building which adds bona fide to the annual value of the land, to however 
small an amount, also satisfies the requirements of the same statute. — 
Morish v. Harris, Law Rep. 1 C. P. 155. 


Wacer.— See Contract,” 2. 


WAIVER. 
See “ Conrract,” 5; “ Covenant,” 1, 2; “ Jurispretion,” 2 
“Lease,” 7; “VenDoR AND Purcuaser or Rear Estate,” 5. 
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WATERCOURSE. 

1. The plaintiffs, by license from L. and the defendant, constructed a 
watercourse across the land of L., and thence across the defendant's land, 
The defendant revoked his license, and, on the plaintiff’s refusal to diseon- 
tinue the watercourse, entered on L.’s land, at a spot near the boundary 
between it and the plaintiff’s land, and obstructed the watercourse. By 
obstructing it on his own land, he would have done less damage to the 
plaintiff, but more to L., and perhaps some to the public. Held, that the 
obstruction was made in a reasonable manner; and a non-suit was ordered, 
notwithstanding the defendant's trespags on L.’s land, L_ not complaining 
thereof. — Roberts v. Rose, Law Rep. 1 Ex. 82. 

2. A stream supplied by the drainage, natural and artificial, of culti- 
vated land, and receiving the drainage of two or three houses in its passage 
to the river, is not a “sewer” within the Public Health Act, 1848. — The 
Queen vy. Godmanchester, Law Rep. 1 Q. B. 328. 


Way.— See “ Hicuway.” 
Wire’s Equity.— See “ HusBanp anp Wire,” 1. 


WILL. 


1. It is essential to the validity of a will, that at the time of execution 
the testator should know and approve its contents. — Hastilow v. Stobie, 
Law Rep. 1 P. & D. 64. 

2. A will ended in the middle of the second page of a sheet, the rest of 
the page being blank. The testator’s signature was on the third page oppo- 
site to the last sentence of the will: beneath was the attestation clause, ending 
opposite the last words of the will; and the signatures of the witnesses at 
the bottom of the attestation clause. Held, that the signature was so placed, 
beside or opposite to the end of the will, that the will was entitled to pro- 
bate under 15 Vict. c. 24, § 1.—Goods of Williams, Law Rep. 1 P. & 
D. 4. 

8. The first page of a sheet contained a will with formal beginning and 
ending, duly executed, the dispositive part of which was, “I do hereby 


bequeath the following sums to my sons and daughters hereunder named, - 


and I declare the undermentioned sons and daughters to be my executors.” 
The second page contained the names of certain legatees with the amounts 
of legacies in blank, a bequest to a daughter by name, and a bequest to 
children not by name. The third page contained a bequest to a daughter 
by name. The second page was written two years before ; and. the third 
page, immediately before the execution of the first page. Held, that the 
first page did not refer to the other pages so distinctly as to entitle them to 
probate. — Goods of Watkins, Law Rep. 1 P. & D. 19. 

4. A will being dated 30th August, 1861, but proved by parol evidence 
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to have been executed Aug. 30, 1865, probate of it was ordered to issue 
as executed on the later date. —Goods of Thomson, Law Rep. 1 P. & 
D. 8. 

5. If a will has been read over to a capable testatrix, and duly executed, 
certain words in it will not be excluded from probate because they are not 
in accordance with her instructions to her solicitor, nor contained in the 
draft will, which had been read over to and approved by her, and the 
solicitor who prepared the will swears that such words were inserted with- 
out her instructions and by his inadvertence. —Guardhous: v. Blackburn, 
Law Rep. 1 P. & D. 109. r 

6. A testator having made five codicils to his will, the fourth of which 
revoked the three preceding, and the fifth confirmed the will and four 
codicils, the ambiguity was explained by parol evidence, which showed that 
the testator intended in the fifth codicil to confirm the will and fourth codi- 
cil only, and probate was granted of the will and fourth and fifth codicils 
only. — Goods of Thomson, Law Rep. 1 P. & D. 8. 

7. A reference in a codicil to a document as a will, which is not of a 
testamentary character, is not alone sufficient to entitle such document to 
probate. A codicil revoking any testamentary papers is entitled to probate, 
though it does not dispose of any property, and there is no evidence of any 
previous testamentary papers. —Goods of Hubbard, Law Rep. 1 P. & 
D. 53. 

8. A testator, by a paper purporting to be a codicil to his will, bequeathed 
the balance at his banker’s to his wife. No will was found, though one had 
been in the testator’s possession previous to the date of the codicil. Held, 
that the codicil was independent of the will, and should be admitted to pro- 
bate till the will was found. — Goods of Greig, Law Rep. 1 P. & D. 72. 

9.. A will commencing, “In case of any fatal accident happening to me, 
being about to travel by railway,” is not contingent on the event of the tes- 
tator’s death on such journey.— Goods of Dobson, Law Rep. 1 P. & D. 
88. 

10. Gift of residue on trust to convert and divide into as many equal 
shares “as shall be equal in number to the number of my children living 
at my decease, or such of them as may happen to have died in my lifetime 
leaving issue; and I give one of such shares to each of my sons who shall 
attain twenty-five, or die in my lifetime leaving issue, and, on trust, to retain 
each of my daughters’ shares, to be settled to their separate use, the shares 
of those dying without issue to go to the survivors.” A codicil revoked every 
provision in the will in favor of a daughter E., or her issue in her own right, 
or by right of survivorship, or in any manner whatsoever. There were four 
children ; and the heir by deed poll ratified the testator’s will, in order to 
make it effectual as to a Scotch estate. Held, that there was an intestacy 
a8 to E.’s share, but that E. was not excluded from sharing as one of the 
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next of kin. Held, further, that one-fourth of the Scotch estate was undis- 
posed of, and passed under the will of the heir as personal estate. — Ram- 
say v. Shelmerdine, Law Rep. 1 Eq. 129. 

11. Under the East Riding Registry Act, 6 Anne, c. 35, no protection 
is given to devisees under a will not discovered till after six months from 
the testator’s death, and when, therefore, no memorial of the will or of the 
impediment to its registration has been registered within that time.— 
Chadwick v. Turner, Law Rep. 1 Ch. 310. 

See “ ADMINISTRATION ;” “ConFiict oF Laws,” 1, 2; “ Devise;” 
“ Executor;” “Fraups, STATUTE OF,” 1; “Herr;” “ HusBanp AND 
Wire,” 4; “ Lecacy;” “ Lecatee;” “ Nuncurative WILL;” “ Power,” 
1-5; “Propate Practice;” “Propvuction or Documents,” 1; 
REVOCATION OF WILL; “ WitNEss,” 2. 


WINDING UP. 


1. If, on a petition under 25 & 26 Vict. c. 89, § 165, by some of the 
contributories of a company in course of voluntary winding up, which 
charges the directors with misapplication, and prays a winding up by the 
court, the evidence fails to prove misapplication, but suffices to lay ground 
for inquiry, an inquiry will not be directed; but leave will be given the 
petitioners to file a bill in the name,of the company on giving indemnity 
for costs. — Bank of Gibraltar & Malta, Law Rep. 1 Ch. 69. 

- 2. Ona petition, stating the voluntary winding up of a banking company, 
and its amalgamation with another company, impeaching the amalgamation, 
and praying that the winding up might be continued under the supervision 
of the court, held, that, in the absence of distinct allegations inthe peti- 
tion of misconduct by the liquidators, no order would be made concerning 
winding up under the supervision of the court; that, as the winding up 
and amalgamation were one transaction, and the amalgamation could not be 
impeached in that jurisdiction, and in the absence of the other company, 
the petition must stand over to permit the taking of proceedings to set 
aside the amalgamation; and that the petitioners might use the name of 
the company and liquidators in such proceedings, on giving an undertaking 
to abide by such order as may be made as to costs. — Jmperial Bank of - 
China, India, and Japan, Law Rep. 1 Ch. 339. 

3. The Companies Act, 1862, § 165, conferring power on the court to 
compel payment by directors for misfeasance in the affairs of the company, 
does not apply as against the executors of a deceased director. — Felton’s 
Executors’ Case, Law Rep. 1 Eq. 219. 

4. The misconduct of directors of a limited company, though such as to 
render them liable in a suit against them by the shareholders, is not a 
ground for the court to order the winding up of the company, if it does not 
appear that the company is a bubble company or insolvent, and if there is 
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a reasonable prospect that with good management it may be successful. — 
Anglo-Greek Steam Co., Law. Rep. 2 Eq. 1. 

5. If a quarry has been leased to an incorporated company with the 
usual covenant for payment of rent, the lessor is not entitled, on the wind- 
ing up of the company, to make claim, under 25 & 26 Vict. ¢. 89, § 158, 
for future rent, when the lease has been assigned to a purchaser. — Haytor 
Granite Company, Law Rep. 1 Eq. 11. 

6. Reversed on appeal, and the entry of a claim ordered for the whole 
value of the future rent, with a proviso that the lessor should not receive 
more than the amount which the company might be liable for under the 
covenant, the order being without prejudice to any application to dissolve 
the company, but no order of dissolution to be made without notice to the 
lessor. — Haytor Granite Co., Law Rep. 1 Ch. 77. 

7. A voluntary winding up will not be interfered with at the instance 
of contributories, by ordering a winding up by or under the court’s super- 
vision, unless the voluntary winding up has been obtained by fraud or 
improper influence. — London & Mercantile Discount Co., Law Rep. 1 Eq. 
277. 

8. A company registered under the former Joint Stock Companies Acts 
may be wound up voluntarily under the supervision of the court, without 
being registered under the Act of 1862.— London India Rubber Co., Law 
Rep. 1 Ch. 329. 

9. An order for the winding up of a company is notice of discharge to 
its servants; and they are not entitled to payment in full, in priority 
to other creditors, of any part of the wages due them at the date of winding 
up.—Chapman’s Case, Law Rep. 1 Eq. 346. 

10. Notwithstanding the Companies Act, 1862, § 163, which provides, 
that, where a company is being wound up by the court, any execution, put 
in force against the company, shall be void to all intents, the court may, 
under § 87, where a winding-up order has been made, give leave to a 
creditor to proceed with an execution, issued before the petition for winding 
up.— London Cotton Co., Law Rep. 2 Eq. 53. 

11. After presentation of a petition for winding up a company, the 
court may, under 25 & 26 Vict. c. 89, § 85, restrain the sale by the sheriff 
of property of the company, seized under a ji. fa. before such presentation. 
— Hill Pottery Co., Law Rep. 1 Eq. 649. 

12. The advertisement of a winding-up petition is sufficient notice of 
itself to justify the company and shareholders in appearing, and to entitle 
them to costs incurred before notice of the withdrawal of the petition. — 
Marlborough Club Co., Law Rep. 1 Eq. 216. 

13. Shareholders appearing to resist a petition for winding up do so at 
their own costs; but if a petition contains a personal charge against any 
member of the company, and such member appears separately, and the case 
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against him fails, he is entitled to his costs. — Anglo-Greek Steam Co., Law 
Rep. 2 Eq. 1. 

14. If a petition to wind up a company is dismissed, the petitioner will, 
as a rule, have to pay the costs of the company opposing, and of every 
member who being personally assailed appears and is proved free from 
blame; but no other person, appearing to support or to oppose the petition, 
will be allowed costs. If the winding-up order is made, the petitioner and 
the company will have costs out of the estate ; and shareholders and credi- 
tors, appearing to support the petition, will have out of the estate one set 
of costs between them. — Humber Iron Works Oo., Law Rep. 2 Eq. 15. 

See “ ConTRIBUTORY.” 

WITNEss. 

1. A deed attested by one witness, though executed in the presence of 
two persons who are parties to and execute the deed, is not executed in the 
presence of two or more witnesses within the meaning of the statute of 
mortmain.— Wickham v. Marquis of Bath, Law Rep. 1 Eq. 17. 

2. If an attesting witness, called by a party propounding a will, fails to 
prove its due execution, and such party then calls the other witness, who 
gives evidence against the will, that party may produce evidence to show 
the animus of said other witness. — Coles v. Coles, Law Rep. 1 P. & D, 
70. 

3. The evidence of an incompetent witness may be withdrawn from the 
jury on the incompetency appearing during the examination-in-chief, 
though he has been examined previously on the voir dire, and pronounced 
competent. — The Queen v. Whitehead, Law Rep. 1 C. C. 33. 

4. If two prisoners, jointly indicted for felony, plead not guilty, but one 
only is given in charge to the jury, the other is an admissible witness, 
though his plea of not guilty remains on the record undisposed of.— 

Winsor v. The Queen, Law Rep. 1 Q. B. 390. 

5. If the husband, in a suit by the wife for separation on the ground of 
desertion, gives evidence that he offered to return, he may be asked on 
cross-examination, if, at the time of the offer, he was not adulterously 
cohabiting with another woman. —‘Mallinson v. Mallinson, Law Rep. 1 P. 
& D. 93. 

6. A respondent in a divorce suit allowed to appear after expiration of 
the time for entering an appearance, on condition that she is confronted 
with the petitioner's witnesses for identification. — Hindmarsh v. Hind- 
marsh, Law Rep. 1 P. & D. 24. 

7. A husband, who had filed no answer to his wife’s petition for alimony, 
being subpoenaed by her to attend at the hearing as a witness, and not 
having answered to the subpena, was ordered, on proof of service, to attend 
on next motion day, or attachment should issue. — Jennings v. Jennings, 
Law Rep. 1 P. & D. 38. 
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8. A wife, who petitioned for dissolution of marriage on the ground of 
adultery and cruelty, and gave evidence to prove cruelty, prayed at the 
hearing for a decree of separation instead of dissolution, and that decree 
was pronounced on grounds of adultery and cruelty. As she was not a 
competent witness in a suit for separation for adultery, the costs of her 
attending a8 a witness were disallowed. — Dent v. Dent, Law Rep. 1 P. & 
D. 125. 

9. The affidavit on which is founded a motion for a commission to 
examine witnesses abroad, in a suit for declaration of legitimacy, should 
set out their names. — Ryves v. The Attorney-General, Law Rep. 1 P. & 
D. 23. 

See “Master,” 2; “Propuction or DocuMEnts.” 


Worps. 

“Buitpine,” see “ Vorer,” 6; “ Drivine,” see “Carrie ;” 
“Dwe ts,” see “JurispicTion,” 4; “House,” see “Raitway,” 5; 
“TIssug,” see “ Lecacy,” 4, 5; “Mrverats,” see “ Deep,” 4; “ Our- 
Goincs,” see “ Rent,” 1; “Personat see “ LeGa- 
cy,” 5; “Sewer,” see “ Watercourse,” 2; “SHare,” see “ Lecacy,” 
6; “Sore Use,” see “Separate Use ;” “Tenement,” see “ Rent,” 3; 
“UNMARRIED,” see “ LEGACY,” 

See “GeNERAL Worps.” 
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BOOK NOTICES. 


Commentaries on American Law. By James Kent. Eleventh Edition; edited 

by George F. Comstock. Boston: Little, Brown, and Company. 1866, 

4 vols. 

Tue statement by the editor, Judge Comstock, in his preface to this latest 
edition of Kent’s Commentaries, — that he has explored with fidelity ‘ the field 
of judicial decisions made, and statutory laws enacted, since the last edition,” 
and added the results to the pre-existing notes, — seems borne out by the examina- 
tion we have been able to bestow. And the editorial work appears to be done 
at least as well as in any of the editions published since the author's death. 

Judge Comstock says he has not hesitated to correct occasional inaccuracies 
in the deduction or statement of principles in the notes of previous editors, 
We only wish that he had exercised the power more freely, and that some con- 
venient method could be devised of indicating the authority to whom we owe 
the different parts of the notes which have accumulated on the original text. 
Several notes begin with a statement, ‘‘ Since the last edition,” &c.; but, on 
recurring to previous editions, we find these words standing in many of them, 
as a preface to the same statement, so that the ‘last edition” has a meaning 
as indefinite as the last engagement of a theatrical star. Some wrong citations, 
which have become quite venerable from the number of successive editions 
through which they have passed, still remain uncorrected. We cannot but 
regret, too, the practice that has long obtained, of printing the first thirty-seven 
pages of the original second volume at the close of the first. The unequal size 
of two volumes, if prinied as originally divided, would be a far less incon- 
venience than is the annoyance now felt in referring to those pages which are 
divorced from their proper company. These, however, are minor matters ; and, 
as we have said, Judge Comstock’s editorial work seems to be well done. In 
the twelfth lecture, on the Judicial Constructions of the Powers of Congress; 
in the twentieth, on Statute Law; in the twenty-eighth, on Husband and 
Wife; in the forty-seventh, on the Contract of Affreightment; and in the 
sixty-seventh, on Title to Real Estate by Deed, especially, — we have noticed 
many important additions; as also on the subjects of Illegal Contracts, Bail- 
ments, and Mortgages. 

_Of the principal work, it seems almost superfluous to say any thing. 
From the class of ‘‘ interesting young gentlemen” for whom the author tells 
us the Commentaries were originally prepared, his audience has now spread 
to every land where the common law rules; and scarcely any law-book has 
ever won for itself a reputation so free from cavil. Its great value in moulding 
the jurisprudence of those States which were already formed at the time of 
its publication, as well as of those which were subsequently created, cannot 
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be overestimated; and to its influence must, in no small measure, be as- 
cribed the substantial uniformity which marks the various systems of American 
jurisprudence, —a uniformity which, in communities so closely connected in all 
domestic and business ties, has been of incalculable advantage. 

There is one point, in judging of the merit of Chancellor Kent, which should 
not be overlooked. Most great jurists of modern times have won their repu- 
tation by judgments in actual cases, argued by able counsel, and often in their 
treatises on general principles of law have been less successful. This is true of 
Kent's distinguished contemporary, Judge Story, whose reputation would hardly, 
of late years, have stood as high as it does, if it rested solely on his text-books, 
and not chiefly on his admirable judgments. But Kent, though great as a judge, 
was at least as great as a writer on general jurisprudence ; and his Commentaries 
contain as few unsupported or overruled dicta as his opinions. 

It is impossible, in thinking of Kent, not to compare him with his predecessor, 
Blackstone, though in reality the subjects treated of by them are very differ- 
ent; the lectures on the Law of Personal Property, and on Mercantile 
Law, which occupy so large a part of Kent's work, filling but a few pages in 
Blackstone. To Blackstone, especially when we consider the chaos of the law 
before his time, must be awarded the superiority in analysis and skilful arrange- 
ment; and the elegant simplicity of the Oxonian’s style far surpasses the some- 
what florid and diffuse eloquence of the graduate of Yale. But Kent's pages 
are disgraced by none of those ‘‘ elaborate sophistries ” with which Blackstone 
has been justly charged. He is something more than ‘‘a faithful index of the 
average opinions of his day ;” and, in independent vigor of thought and noble 
love for justice, the advantage must rest with the great American. Few persons 


* who have ever studied the Commentaries but will sympathize with the enthusi- 


asm of Professor Abdy, in the preface to his edition of Kent's chapters on 
International Law: ‘*For my part, I have so often derived pleasure as well as 
gain from Kent’s Commentaries on Law, in every part of that treatise, that I 
feel a kind of veneration for his name; and I do most cordially assent to the 
language of praise in which a modern writer speaks of him ‘as the greatest 


jurist which this age has produced, whose writings may safely be said to be never 
wrong.’” 


Pleading and Practice of the High Court of Chancery. By Epmunp Ropert 
Third English Edition, by Tuomas Emerson Heaptam, Q. 
Third American Edition: to which are added several entirely new Chapters, 
and Copious Notes, together with an Appendix of Precedents, adapting the 
Work to American Practice in Chancery, by J. C. Perkins. 3 vols. Bos- 
ton: Little, Brown, and Company. 1865. 

Turse three thick volumes treat of what, even to a lawyer, is the driest of 
all dry topics ; and it is truly painful to think how wearisome must have been the 
work of editing them. But it is work well done; and the result is a book which 
is one of the most useful works to the law practitioner that have been published 
of late years. It is, indeed, the most valuable of Mr. Perkins’s many contribu- 
tions to American law. It is not enough to say that it is the best: it is, with the 
exception of Story’s Equity Pleading, which covers but a small part of 
the ground, the only good book on American equity practice. 
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An equity jurisdiction not having existed at all in some of our States till 
late years, and its full development in almost all having been comparatively re- 
cent, neither the bench nor bar have been so familiar with its modes of procedure 
as with those of the common law; and, consequently, chancery practice has been 
unfortunately loose and fluctuating. We do not think it too much to hope, that 
the general use of this standard work will materially aid in supplying a remedy ; 
and, in this point of view, a part of the book which will be of much service is 
the excellent collection of forms in the appendix, including, as it does, many 
carefully drawn bills, answers, and decrees, adapted to cases of frequent occur- 
rence in this country, and which have stood the test of actual use. 

These volumes, too, are of interest and value as showing the radical altera- 
tions in procedure, which, in England, have changed equity, from being a name 
of terror and a theme of deserved invective, to a speedy and convenient mode of 
administering justice. Courts of equity in this country, even when causing 
most delay and greatest expense, have never been the public scandal and dis- 
grace that the English chancery was; but many of these recent alterations seem 
worthy of adoption, and we hope in a future number to call attention to them 
more at length, in connection with the rise and growth of equity jurisprudence 
in England and America. 


A Selection of Leading Cases, on Various Branches of the Law; with Notes, 
by Smiru, Esq. Sixth American Edition, from the last 
English Edition, by Keatinc, Mavupe, and Currry, Esquires. 
With additional Notes, and References to American Decisions, by J. I. 
Hare and JW. Wattace. In2 vols. Philadelphia: T. & J. W. 
Johnson & Co. 1866. 


Tuis new edition of Smith’s Leading Cases is much enlarged from the 
previous editions, containing more than three hundred pages of additional mat- 
ter, supplied partly by the English and partly by the American editors. This 
increase of size has necessitated the division of the original first volume into 
two parts, which are bound separately. 

It was a happy thought, which first suggested to Mr. Smith the idea of his 
Leading Cases. The date of their publication was the beginning of a new 
era in the literature of the profession ; and they have formed a model for a large 
and constantly increasing class of books, valuable alike to the student and the 
practitioner, some of which may have equalled, but none certainly have sur- 
passed, their original; and perhaps the Leading Cases may yet point the way 
to such a classification and codification of decisions, as, by the rapidly increas- 
ing mass of reports, will, in some way or other, be soon forced on the profession. 

The debt which American lawyers are under to the learned editors, for their 
labors on the different series of Leading Cases, will not be diminished by the 
manner in which they have prepared this new edition. As far as a cursory ex- 
amination has shown us, the recent decisions have been collected with diligence, 
and selected with discrimination. And the loss of the fit proportions of the 
original work, and the patchwork confusion arising from the accumulation of 
the notes of successive editions, if not entirely obviated, have yet been avoided 
by them with a skill which can be appreciated only by those who have been 
engaged in similar work. 
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We regret to see, where so much labor has been spent in the addition of new 
material, that it has not been thought worth while more carefully to revise what 
is perpetuated from the old edition, and that many wrong citations still remain 
to annoy the reader. In the notes to one case, we noticed half a dozen mistakes 
in the references to the reports of a single State. The great defect in the book 
is the want of a table of cases; for to no law-book is such a table more indis- 
pensable. The index, although a great improvement on that which accompanied 
the earlier editions, is a poor substitute. 


Elements of International Law. By Henry Wueaton, LL.D., Minister of the 
United States at the Court of Prussia, Corresponding Member of the Academy 
of Moral and Political Sciences in the Institute of France, Honorary Member 
of the Royal Academy of Sciences at Berlin, &c., &c. Eighth Edition. Ed- 
ited, with Notes, by Ricuarp Henry Dana, Jr., LL.D. Boston: Little, 
Brown, and Company. 1866. 

Wiruovut expressing any opinion here as to the merits of the controversy 
between Mr. Dana and Mr. Lawrence, allusion to which is made elsewhere, we 
can heartily say that we are glad tosee this book. International law has always 
been a subject of great interest in the United States, not only to the legal pro- 
fession, but to all persons conversant with American history. One, at any rate, 
of our four or five wars, has arisen directly from differences between this coun- 
try and England on a question of international law. And the rebellion has (as 
we all know) been prolific in questions of this nature. Not only have the Courts 
of Admiralty in this country and Great Britain been called upon to determine a 
great number of those causes which occur in all maritime wars, such as prize 
cases, those relating to the rights of neutral vessels, &c.; but, in very many of 
them, there have been some novel features of great importance in the decision of 
the case, having their origin in the peculiar circumstances of our civil war. Be- 
sides these questions, which found their way into the courts, and the reports of 
which will henceforth form an important addition to Admiralty law, especially for 
the members of the profession in the United States, the destruction of the insti- 
tution of slavery opened for discussion and determination a very important ques- 
tion under the laws of civilized warfare. Add to this, that the rebellion, by 
compelling the United States to take a definite stand before the world in relation 
to the insurgents, necessitated also a restatement, so to speak, of the legal po- 
sition of the national Government, and compelled the final settlement of those 
great questions arising under the Constitution of the United States, which have 
at all times since the foundation of the present system of government, and es- 
pecially since the late troubles began to appear, approached so nearly to ques- 
tions of international law. Nor must we omit the diplomatic history of the 
rebellion, with its important discussions on the duties of neutral powers. 

Mr. Dana is well able to handle these topics. His mind is singularly clear, 
and his style and method of treatment remarkably pointed and definite. No- 
where else can be found so accurate, succinct, and exhaustive statements of the 
many legal and diplomatic controversies of the war. His views on the interpre- 
tation of our Constitution are well defined, and are stated with great perspicuity, 
in connection with the historical topics which he is obliged to discuss. In his 
statements of the evidence bearing on disputed cases, he is perfectly impartial ; 
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in fact, he rarely expresses an opinion, except when the facts are agreed. In his 
narrative of the Trent affair, and of the discussions relating to the Alabama and 
the other English privateers, he is almost too dispassionate. But with all the 
more force, perhaps, does his calm review of the course of Great Britain in the 
matter of the Trent show the true objects of that unprincipled attempt to force 
this country into a war, at a time when England supposed she could cripple our 
power for ever. 

We have said nothing on Mr. Wheaton’s treatise, simply because it is too 
well known, as the best work on the subject, to need any words from us. Mr, 
Dana’s notes will be of great value to all students of history, and to all students 
of constitutional as well as of international law. It is difficult to see Kow the 
great light which has been thrown by the events of the last few years upon those 
topics of the law of nations, which are of especial interest and importance to 
Americans, could have been better displayed than has been done in this edition 
of Wheaton. We hope to be able to present, in our next issue, a more ex- 
tended notice of this work. 


A Treatise on the American Law of Landlord and Tenant ; embracing the Stat- 
utory Provisions and Judicial Decisions of the several United States in refer- 
ence thereto, with a Selection of Precedents. Fourth Edition. By Joun U. 
Tay or, Counsellor at Law. Boston: Little, Brown, and Company. 1866, 
Tue fourth edition of this work differs from the preceding one, chiefly in the 

revision of the chapter on Summary Proceedings to Recover Possession, and 

the chapter on Forcible Entry and Detainer, and in the addition of several pages 


of forms to the appendix, and of references, in the notes, to decisions of the 
courts rendered within the last six years. 

Without pretending to be a very learned or elaborate work, it is an accurate 
and useful compendium of the principles of law, relating to the creation of ten- 
ancies, and their different species and duration; the instrument of demise and 
the parties to it, and their respective rights and liabilities, and those of new 
parties thereto, by assignment; the mode of dissolving a tenancy, and the con- 
sequences thereof; and the remedies of landlord and tenant respectively. 

Moreover, as the legislation of the different States has materially changed 
the law in regard to the processes by which the landlord may recover the de- 
mised premises upon the termination of the tenancy, or upon non-payment of 
rent or other cause of forfeiture of the lease, Mr. Taylor devotes considerable 
space to a summary of the provisions of the New York statutes, with references 
to those of other States, where these latter differ materially from them. It - 
would, of course, be more convenient for a practitioner in each State, if the text 
of the book was founded upon the statutes of his particular State ; but there is 
not much practical difficulty in finding in it the provisions in the different States, 
with the decisions of their respective courts. 

This book has become a necessity for almost daily reference ; and there are, 
probably, few lawyers in active practice who can do without it. As almost all 
the world are either landlords or tenants, innumerable and frequently vexatious 
questions, in regard to the respective rights, wrongs, and remedies of one class 
or the other, are constantly coming up; and it would seem hard for questions to 
arise, whether in Massachusetts, Illinois, or South Carolina, to which there is not 
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here a ready, intelligent, and correct reply. If any lawyers are undertaking to 
give advice on these matters, without Mr. Taylor's aid, we are confident that 
either they will sometimes err in their opinions, or that they will take unnecessary 
time and trouble to be right. 

A consideration of the present provisions in regard to notice to quit, and of 
a growing practice among landlords, suggests that one change is needed in our 
legislation. In Massachusetts, for instance, a tenant at will, who pays his rent 
quarterly, and is not in arrears, is entitled to three months’ notice, before the 
suit for recovery of the premises can be begun. But upon a conveyance or 
lease of the estate, though made simply for the purpose of terminating the tenancy 
(Curtis v. Galvin, 1 Allen, 215), the tenant is not entitled to notice to quit; and a 
suit can be begun at once after notice of the alienation, and the lapse of a time 
reasonable for moving, which, the court has recently said (Pratt r. Farrar, 10 
Allen, 519), may be less than forty-eight hours. It is, therefore, becoming com- 
mon to make a deed or lease of the premises, and then bring the suit in the 
name of the grantee or lessee. As this course, unquestionably, is in conflict with 
the intent of the statutes, it should be provided by law, either that the grantee 
or lessee shall be required to give the same notice as would have been required 
of the original landlord, or else, which would be more consistent with the com- 
mon-law rights and relations of all parties, that a prescribed time shall elapse 
after such notice as is now given, before the suit can be brought. 


The Law of Wills. Part II., embracing Devises, Legacies, and Charitable 
Trusts, and the Duties of Executors, Administrators, and other Testamentary 
Trustees. By Isaac F. Reprietp, LL.D. Boston: Little, Brown, & Com- 
pany. 1866. 

A very valuable work is this treatise of Judge Redfield’s. Like all his 
productions, it is illustrated with great learning; and there is no disposition to 
avoid the treatment of even the dryest and most formal parts of the subject he 
has chosen. This subject, indeed, has been often handled by other eminent 
writers. The valuable works of Hill, Williams, Jarman, Roper, and others which 
might be named, cover nearly allthe ground. But none of these works, and no 
work that we know of, contains so many recent decisions, or is so rich in cita- 
tions of American cases. The law in regard to husband and wife has been so 
recently and so radically changed in many parts of this country, and the changes 
which have been made affect so many points on which it is necessary for an 
executor or a trustee to know the exact state of the law, that we feel sure that 
the book before us will be gladly welcomed by the profession. Indeed, in the 
United States, where the distinction between law and equity does not divide the 
profession as in England, and where almost every lawyer, if not himself a trustee, 
yet is constantly called upon to give advice to those who are, the minute atten- 
tion which Judge Redfield has shown to the numberless troublesome and vexa- 
tious questions which are continually arising in the management of trust-funds, 
cannot fail to be acceptable. Much of the English law on these topics is 
practically of little use in this country. Our deeds are simpler; our system of 
trusts is in some respects radically different ; and in some States—in New York, 
for instance — many of the most troublesome questions in real-property law can- 
not occur in the form in which they have been determined in England. And, 
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as we have before remarked, the time and attention of no class of the profession, 
except perhaps the inconsiderable number of conveyancers, strictly so called, is 
devoted exclusively to trusts and other matters of chancery practice. Yet the 
amount of property in the United States held in trust must be now very large, and 
is constantly increasing; and with its increase will come the innumerable and 
vexatious questions of detail in its management, which it is in great part the 
object of the present work to answer. Much, therefore, which might seem at 
first sight tedious and minutely particular in the book, will, we are convinced, 
supply a real want in our legal literature. 

We are by no means disposed to undervalue those portions of the treatise which 
discuss the more abstruse subjects of legacies and devises, and the law of chari- 
table uses and trusts. The learned author is full and accurate in his statements 
of the principles of the law on these topics, and his citations of the American 
cases render this portion of the book also of great value. The law of charitable 
uses, in particular, has received, of late, much attention in our courts, and will 
receive much more; and we are glad to find so much space devoted to this 
subject. 


The Common Forms and Rules for drawing and answering an Original Bill in 
Chancery, as directed and suggested by the new Orders of Court and Reported 
Cases. Most carefully collected, by GkorGr Farren, Esq., Chancery Barris- 
ter. With Notes, and References to American and other Authorities, by 
Ricwarp Stone, of the Boston Bar; also, the Rules of Practice for the Courts 
of Equity of the United States, as in force at the Present Time; with Anno- 


tations on the Same, and an Appendix on American Law of Evidence in 
Equity Cases, decided in the Courts of the United States, and the Several 
States, from the Earliest Period, by Joun J. McKinnon of the Chicago Bar. 
Chicago: E. B. Myers and Chandler, Law Booksellers and Publishers, 
1866. 


Tuts work is a useful compilation. The original treatise of Mr. Farren has 
long been favorably known to the profession. Not pretending to be an elab- 
orate discussion of the principles of equity jurisprudence, it yet presented many 
of those principles in an original form, and in such a natural and convenient 
order that the book filled a marked want in legal literature. All that the 
author had to say about the practice of courts of chancery, and the extent of 
equitable relief, he said in connection with the different parts of a bill in equity. 
To the younger members of the profession especially, this method particularly 
commends itself; but Mr. Farren’s suggestions will, we apprehend, be found of 
value to all. 

The text has been enriched with notes, referring to the practice and usages in 
American courts of equity. The rules of the Circuit Courts of the United States, 
made by the Supreme Court, are given with exactness up to the present time, 
and the editor has added a number of cases in illustration of their application; a 
feature for which the profession will thank him. The digest of American cases 
in the latter part of the volume cannot fail to be useful. It is well arranged, 
and we know not where else to find so many American precedents relating to 
evidence in courts of equity. 
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Constitutional Law Viewed in Relation to Common Law, and Exemplified by 

Cases. By Hersert Broom, LL.D. London: 1866. 

“« By Constitutional Law,” says Mr. Broom in his Preface, ‘‘ I mean the aggre- 
gate of doctrines and sections directly tending to the maintenance of our social 
union; ” and ** by Common Law, the aggregate of rules and maxims, written or 
customary, directly tending to the maintenance of private rights, to the enforce- 
ment of private remedies.” — ‘* According to this view, the relation of constitu- 
tional to common law is that of law regulating and assuring the stability of the 
empire, to law regulating and assuring the maintenance of private rights.” 
This book is, in fact, a collection of leading cases with elaborate notes on the 
duties and rights existing between the Government and the individual. Among 
the matters treated are allegiance; the right to freedom, to trial by jury, to 
the habeas corpus ; the right of the crown to tax, and to dispense with statutes ; the 
seizure of persons and papers; the liability of judicial and other officers of 
the Government; and the powers of the Houses of Parliament against indi- 
viduals. 

Mr. Broom’s previous well-known books are a sufficient guarantee for the 
excellence of his treatment of any legal topic. But his remarkable powers of 
classification and expression never found a nobler subject, or appeared to greater 
advantage, than they do in the present work. 

He has produced a book, not only valuable to the lawyer, but interesting to 
any one who cares for the history or the working of constitutional government. 
A more readable law-book was certainly never written. We trust it will fall 
into the hands of some competent American editor, who will reproduce it —no 
easy task — in a manner worthy the original. 


A Digest of Decisions of Municipal Interest of the Supreme Judicial Court of 
Massachusetts, 1804-1865. By James C. Davis. Boston: 1866. 

In this useful and carefully edited volume of 157 pages, Mr. Davis has fur- 
nished ‘‘an explanatory list of the cases decided in the Supreme Court upon 
points of municipal interest,” including cases not only from the volumes already 
printed, but also from the unpublished volumes of Gray’s and Allen’s Reports. 
It contains only decisions applicable, directly or indirectly, to the affairs of the 
city of Boston. We would suggest, that, if in a new edition Mr. Davis would 
add the cases relating to towns, which are not in the present volume, he would 
confer a service on every town-oflicer in the Commonwealth. 


Reports of Cases in Prize, argued and determined in the Circuit and District 
Courts of the United States, for the Southern District of New York, 1861-65. 
By Samuer Biatcurorp. New York: Baker, Voorhis, & Co. 1866. 


Tus volume contains ‘all the prize suits decided in the Circuit and District 
Courts of the United States for the Southern district of New York during the re- 
bellion, with, perhaps, the exception of a very few cases in which decrees were 
entered without any opinion or memorandum of decision having been filed by the 
court.” This compilation of cases was undertaken at the request of the Depart- 
ment of State, and may, perhaps, be of value to the historian of the war; but 
to the admiralty lawyer half of the book would be worth more than the whole, the 
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majority of the opinions contain a statement of simple facts with a generally 
very obvious inference as to whether the vessel is prize or no prize, and might 
be stricken out with positive advantage. Most of the important decisions have 
been carried by appeal to the Supreme Court, and have already appeared, or will 
soon appear, in the reports of that tribunal: but the elaborate opinions of Mr, 
Justice Betts in the cases of the Sarah Starr, the Peterhoff, and others, 
will always give value to the volume; though, with all respect for that eminent 
judge, we must say that many of the opinions seem overloaded with minute 
detail, and to exhibit a lack of the necessary generalization. With all its defects, 
however, the volume contains a greater number of decisions on points of prize 
law than any other single volume of American reports. We cannot pass with- 
out remark the very objectionable practice which has obtained in this, as in 
some other recent volumes of reports, of entirely omitting even the names of 
counsel. If it were only that the profession may know to whom to apply for the 
arguments and further facts in a case, the names of counsel should never be 
omitted. 


The Law of Torts or Private Wrongs. By Francis Hutu1arp. Third Edition, 
revised and enlarged. In 2 vols. Vol. 1. Boston: Little, Brown, and 
Company. 1866. 


Tuts book is not very good nor very bad. <A mediocris jurisconsultus, Hor- 
ace tells us, tamen in pretio est, as the wide circulation of these two volumes 
abundantly proves. Their merits and defects are so generally known that pro- 
longed comment is unnecessary. This edition differs from the preceding, only 


in a tolerably full compilation of the recent cases. Though not likely to be 
relied on as an authority, and though not furnishing an exhaustive statement 
of the decisions, it is a useful and convenient work, filling a wide gap in the 
law, and taken down from the shelves, we venture to say, oftener than many a 
book written with much greater ability and more extensive learning. 


A Collection of Forms of Conveyancing, Contracts, and Legal Proceedings. For 
the use of the Legal Profession, Business Men, and Public Officers in the 
United States. With copious Instructions, Explanations, and Authorities. 
By Bensamin VauGuan Apport and Austin New York: Baker, 
Voorhis, & Co. 1866. 


Tus book, containing thirteen hundred and forty-two forms of agreements, 
deeds, wills, and other legal instruments, is adapted especially for the use of the 
profession in New York, but will also be found of service to lawyers in other 
parts of the country. We suspect, however, that the employment of it, or of 
any other similar manual by ‘ business men,” would create as much work for the 
legal profession, as books on popular medicine do for the medical. 

A book of forms is always a severe test of exact and extensive learning; and 
it is a very difficult task for any one to master all the details of legal practice in the 
various systems of jurisprudence in the Union: it is certainly a task which has 
not been satisfactorily performed here. To take one instance, —the form 
and execution of conveyances of real estate in Massachusetts. It is stated 
(p. 48), that the seal of a corporation may be on the paper alone. This 
is not correct: see Bates v. Boston & N.Y. Central R.R. Co., decided at the 
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March term, 1865, of the Mass. Sup. Court, not yet reported. It is said on 
the same page, that one subscribing witness is required to a deed; whereas 
no witness is necessary. In the form of deed (p. 323), there is no release 
of the right of homestead by the wife, which is necessary, and is always 
inserted. And, on the following page, it is said that covenants made by a wife, 
in a deed of her real estate, do not bind her, and Colcord v. Swan, 7 Mass. 291, 
is cited as an authority; but, since the decision of that case, married women 
have been given the power of making contracts as to their real estate, and a 
married woman can now bind herself by covenants contained in a deed of real 
estate which is her separate property (Basford v. Pearson, 7 Allen, 5G4). 

Though the book is an untrustworthy, and, in the hands of a person not 
learned in the law, a dangerous guide, it will, from the great variety of forms 
given it, be found, if used with caution, of assistance to a lawyer in drawing 
papers. 


Reports of Selected Civil and Criminal Cases decided in the Court of Appeals of 
Kentucky. By James P. Metcatre. Vol. 4. Frankfort: 1864. 

Reports of Selected Civil and Criminal Cases decided in the Court of Appeals of 
Kentucky. By Atvis Vol. 1. Frankfort: 1865. 


Tue fourth volume of Mr. Metcalfe’s Reports contains the case of Norris v. 
Doniphan, pp. 385-441, the most elaborate judicial discussion of the confisca- 
tion laws of the United States which is to be anywhere found: indeed, we know 
of no other reported case on the subject ; for the prize cases decided in the Su- 
preme Court of the United States, and also the case of Mrs. Alexander's cotton, 
2 Wallace, 404, turn on a different point. To any one who is interested in this 
matter, we commend two articles, — one attacking, and the other defending, 
the constitutionality of these acts, in the 24th volume of the Law Reporter, 
pp. 469, 645. 

In the first volume of Mr. Duvall’s Reports, we find the case of Bland ». 
Adams’s Express Co., p. 232, which holds that a carrier is not liable for a 
package taken from him by a band of John Morgan's soldiers; the case of 
Commonwealth v. Holland, p. 182, in which it is decided, that the forcible taking 
of a non-combatant’s horse by military authority, in a country occupied by General 
Buckner’s army, is not an offence cognizable under the laws of the State; and 
Laughlin v. Dean, p. 20, which determines that the courts will not help either 
party to a contract for the sale of Confederate notes 


Reports of Cases argued and determined in the Supreme Court of Louisiana. 
Vol. 16. Forthe years 1861-62. S. F. Guenn, Reporter. New Orleans: 
Bloomfield & Steel. 1866. 


WE welcome the renewal of the series of these valuable reports, which have 
always maintained a high reputation among those of the Union. The peculiar 
system of jurisprudence in Louisiana renders many of the decisions in her courts 
inapplicable to the other States where the common law prevails; but on the gen- 
eral principles of contracts, and especially in mercantile transactions, the volume 
contains many cases of interest. We have looked through the Reports, without 
finding any cases arising out of the war; the volume ends at the time of the 
occupation of New Orleans by the United States forces. 
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Morrison v. White, p. 100, must be one of the last reported, of a class of 
cases now obsolete ; in it, the plaintiff, a woman “‘ of fair complexion, blue eyes, 
and flaxen hair,” was adjudged a slave, the court holding that the presumption 
of freedom arising from her color must yield to proof of servile origin. Though 
we can hardly agree with the reporter, that this volume is ‘* the model law-book, 
in typography, of the day,” the creditable quality of the paper and printing is 
not its least merit. 


Reports of Cases argued and determined in the Supreme Judicial Court of Mas- 
sachusetts. By Cuartes ALLEN. Vol. 10. Boston: H. O. Houghton and 
Company, 135, Washington Street. 1866. 

TueERE are several cases of importance in this volume. The first case— 
Odell v. Odell — is an important decision on the law of charitable trusts, in con- 
nection with the rule against perpetuity. It was held, that ‘a bequest of an 
annual sum, out of the income from real estate, for fifty years, to trustees, to be 
invested by them and accumulated during that time, and then applied to establish 
a charity, is a valid bequest, even if the accumulation cannot be allowed for so 
long a period.” In the learned opinion of Mr. Justice Gray is an able review 
of the English and American cases on this point. 

In Commonwealth v. Haupt, p. 38, it is decided, inter alia, that if a contract 
is made for a certain sum of money, which may, at the election of the party who 
is to receive it, be expressed in the currency of Great Britain, and no standard is 
agreed upon by the parties at which the pound sterling shall be reckoned, it 
shall be reckoned at $4.84. 

In Foss v. Hildreth, p. 76, the court lay down what is perhaps the extreme 
rule respecting slander; namely, that ‘‘ the truth of the words spoken is a justi- 
fication, although they were spoken maliciously, and without any reason to sup- 
pose they were true.” 

The well-known case of Seccomb et al. v. Provincial Insurance Company, 
which has been, in various shapes, before the courts for some ten years, appears 
again on page 305 of this volume, and will be found to be a valuable case on the 
question of the admissibility of mercantile usages. The plaintiffs insured their 
vessel from New York to Buenos Ayres and Monte Video, one or both, and thence 
to ports of discharge in the United States, with the following indorsement on 
the policy : ‘‘ Liberty is given to deviate by going to port or ports in Europe, 
by paying an equitable premium therefor.” The vessel sailed from New York to 
South America in 1854; thence to Malta and Constantinople, with a cargo, 
. which was there disposed of: the master then obtained a charter from the 
French Government to run between Constantinople and the Crimea, and made 
_ one trip; on her return to Constantinople, the vessel sailed for Smyrna, seeking 

business, where she took in a cargo for Boston, and was lost on the voyage home, 
on the American coast. The defendant contended that the voyage from Con- 
stantinople to the Crimea and back was a deviation, and avoided the policy. 

The plaintiffs offered evidence of a usage, permitting, under such circumstances, 

the making of intermediate voyages; but the court held the evidence incompe- 

tent. The discussion of the general topic of usage, and the examination of the 
cases cited at the bar, in the opinion of the chief justice, will be found a valuable 
addition to mercantile law, as well as a proof of the growing disinclination of 
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our courts to allow written contracts to be changed by evidence of usage or 
custom. 

We regret that we have not room to notice other cases of interest in this 
volume. 


Report of Cases heard and decided in the Supreme Court of Michigan, from 
October 18, 1864, to November 11, 1865. By Exisan W. Meppaucn. Vol. 
1, being vol. 13 of the series. Detroit: Wm. A. Throop & Co. 1866. 


Tue first volume of cases by the new reporter for the State of Michigan is 
disfigured by many errors; but the frank acknowledgment of them in the re- 
porter’s prefatory note, coupled with the statement, that, ‘‘ whatever perplexity 
may be the result to his brethren of the profession, it cannot equal the regret 
and mortification he experiences,” disarms criticism. 

The volume contains an unusually large number of important decisions, es- 
pecially on Constitutional Law. The validity of laws allowing soldiers to vote 
has been discussed in many State tribunals, but in none more at large than in 
Twitchell v. Blodgett, p. 127, in which the Supreme Court of Michigan held 
such a law to be in violation of the State Constitution. 

People v. Maluney, p. 481, holds that an action of the legislature cannot be 
declared void because a portion of the members voting for it were not legally 
elected. 

Van Husen v. Kanouse, p. 303, determines that the legal-tender act is uncon- 
stitutional ; and Bucheggen v. Shulter, p. 420, that judgment on a contract for 
the payment of $800, $500 to be paid in gold, must be for $800, though gold 
was at a premium. 

Groesbeck v. Seeley, p. 329, decides that a law requiring one in the actual or 
constructive possession of property to take measures against a claimant, in or- 
der not to lose the property, is not a statute of limitation, and is unconstitutional. 
See further, also, Price v. Hopkin, p. 318, on the constitutionality of statutes of 
limitation. 

Gibson v. Hibbard, p. 214, overrules one of the most ingenious quibbles we 
ever met with, and holds that the right to avoid one’s contract because of one’s 
own non-compliance with a statutory requirement cannot be considered as prop- 
erty; and hence the act of Congress, permitting a stamp to be affixed to an in- 
strument subsequent to its execution, thereby rendering it valid, does not conflict 
with the clause in the Constitution which forbids that any one shall be deprived 
of property, &c., except by due process of law. 

Holt v. The People, p. 224, decides that a statement by a juror, that he has 
formed a partial opinion as to the guilt or innocence of the prisoner from rumors 
heard in the street, but not a positive opinion, is no ground for challenge. 

This volume contains many interesting mortgage cases, which we have not 
Toom to notice. 


Reports of Cases argued and determined in the Court of Appeals of the State 
of New York. By Joru Tirrany. Vol. 6, Albany: Weare C. Little. 
1866. 

Tus, the thirty-third volume of the New York Reports, so called, cortains 


many elaborate arguments and decisions, one of the chief of which is in 
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Utica v. Churchill, p. 161, a case deciding that shares in national banks can be 
taxed by States; and, though this judgment was reversed in the Supreme Court 
of the United States on another point, the majority of that court agreed with the 
State tribunal on the main question. The arguments and opinion in this case 
contain a fund of reasoning and authority on this vexed matter. Among the other 
important cases in this volume are The People v. Devlin, p. 269, which decides 
a novel point of parliamentary law, that, when a bill has passed both houses of a 
legislature, been signed by the appropriate officers, and sent to the governor for 
approval, it cannot be recalled except by the joint action of the two houses, 
Levy v. Levy, p. 97, contains a long opinion on the law of charitable trusts, the 
conclusions of which will hardly command universal assent. In Henry v. Root, 
p. 526, Judge Davies examines, with great thoroughness, the authorities on the 
ratifications, by infants, of their contracts after arriving at full age. In The 
People ». The Canal Appraisers, p. 641, the same judge gives an equally elabo- 
rate discussion to the law of navigable streams. 

Perhaps the ablest opinion in the volume is that in White v. Hicks, p. 383, 
where, in opposition to the rule followed, though reluctantly, in England, it is 
held that the amount of a testator’s property can be inquired into, to show 
whether he meant to exercise a power of appointment or not. The case of Sea- 
man’s Friend Society v. Hoppen, p. 619, presents a curious instance of insane 
delusion on the part of a testator. 

Though the Reports of the State of New York no longer carry with them 
that pre-eminent and unquestioned authority which they possessed before the 
present system of elections to the bench for short terms so weakened the influ- 
ence of her judiciary, yet,they will always be sought for full discussions on the 
most important questions arising in American law; indeed, if we may presume 
to criticise, the judgments of the courts are sometimes too much expanded into 
essays. 


Bracton, and his Relation to the Roman Law. A Contribution to the History of 
the Roman Law in the Middle Ages. By Cart Giirersock, Professor 
of Law in the University of Kenigsberg. Translated by Brinton Coxe. 
Philadelphia: J. B. Lippincott & Co. 1866. 8vo. pp. 182. 

Tue profession is under great obligations to Mr. Brinton Coxe for this excel- 
lent translation — at once faithful and idiomatic, and intelligently annotated — of 
the monograph of Giiterbock. It should, indeed, be matter of surprise and of a 
little mortification to the gentlemen of Westminster Hall and the Inns of Court, 
that this work has been left to the learned spirit of a German and the congenial . 
appreciation of an American lawyer. Nearly a century ago, so standard an 
author as Reeves especially pointed it out to the attention of the English pro- 
fession. If Giiterbock has not anticipated them by haste, neither has Mr. Coxe. 
For five years the original had lain, as it were, at their very doors, before it 
found, after all, a Transatlantic adoption. We had supposed, that, with the 
example of Austin and Maine, a more liberal spirit of inquiry had already 
grown up at the English bar; and it is certainly of good omen for our own, 
that we have repaired their neglect. 

Dr. Giiterbock’s volume seems to us to be all that could be fairly demanded in 
his position. W-.0ten indeed, as was natural, rather more from the point of view 
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of the Roman than of the Common Law, it is still amply instructive in the latter. 
The reproach of vagueness and obscurity, which is often with some justice, and 
as often with more ignorance, charged upon German contributions to more 
abstract science, fails of application to their strictly professional labors: these 
are full of a minute and exhaustive diligence, which is sufficient compensation 
even to minds most distrustful of over-generalization. 

After his general Introduction upon German views of English Law, and the 
English view of the Roman Law, the author passes to a sketch of Bracton’s life, 
as connected with his great work, the De Legibus et Consuetudinibus Anglie: 
he gives an exposition of its method, sources, and authorities, whether in 
domestic or Roman law, especially setting forth the relative importance of the 
latter, and of its continuation in the Canon Law. He determines, by reference 
to succeeding writers, the influence and authority of Bracton in the history of 
English jurisprudence. 

In the Special Part, — no German writes without a general and a special part, 
—we are presented with a detailed commentary in the order of the book itself; 
pointing out, with full illustrative citations, the nature and extent of its obliga- 
tions to the imperial jurisprudence. It would have created some surprise to the 
old common-lawyers to recognize how great these were; as it would, indeed, 
though in a less degree, to a modern student, to have set before him, in detail, 
the frequency of even Blackstone’s references to the Justinian code. 

Upon the Continent, the age of Bracton was, indeed, what may well sur- 
prise us in the very midst of ‘‘ the dark ages,” an era of codification. But those 
bodies of laws, such as the Sachsenspiegel and the Schwabenspiegel, were 
strongly marked with the peculiarities of race and the arbitrary rules of feudal- 
ism. Accorso and the school of Bologna were continuing the work of Werner 
and Azo, filling Southern Europe with the fame of the newly revived Roman 
jurisprudence. But of the legal literature of the North, Bracton’s masterpiece 
remains as the chief monument. In truth, a monument of scientific and general 
jurisprudence it but too soon became ; for English Law grew with every genera- 
tion more feudal, and lost much of that Roman character which makes the pages 
of the De Legibus almost familiar ground to the civilian. The Italian jurists, 
Azo, from whose Summa Bracton draws so largely, and Accorso, must have 
soon ceased to be directly serviceable in the courts of the Plantagenets. The 
law became, with each new succession of practitioners, less a science, and more 
an “art and mystery,” until an English proprietor, down to a period almost 
within memory, had the singular enjoyment, dear to his ‘ practical” mind, of 
holding his most valued civil rights under a mass of precedents more replete 
with incongruities and uncertainties than would have seemed credible to a well- 
informed citizen of the Roman empire under the Antonines. 

It is singular that no jurist has shown the ambition to do for his science what 
Cuvier, Linnzeus, and Bopp have done in theirs, —to found a department of 
Comparative Jurisprudence. No accomplished lawyer, who finds himself 
called upon in his practice to master thoroughly some title of the Common Law, 
will be content to be ignorant of what light is cast upon it by the Givil Law. 
There are as many topics of general jurisprudence as of special legislation in 
the higher branches of professional practice. This work of Giiterbock would 
be one of the first to be consulted in such an inquiry. On almost every leading 
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title it furnishes precisely the information which is the first step in the investi- 
gation, — the mutual relation of the Common and the Civil Law at the time of 
our earliest great law-writer. Much, certainly, still needs to be done in tracing 
the later history; and it is a task to which, so far as we may judge from this 
specimen, Mr. Coxe would bring many qualifications. We trust that the suc- 
cess of this translation will be such as to encourage him to pursue the general 
subject in an original work. 

We have not the satisfaction as critics of detecting any errors to enlarge 
upon, and must even content ourselves with pointing out that the name of our 
celebrated contemporary German jurist is Mittermaier, and not Mittermeyer, as 
it is always here printed. E. T. D. 


Reports of Cases argued and determined in the Court of Common Pleas for the 
City and County of New York. By Cuarves P. Dary, LL.D., First Judge 
of the Court. Vol. 1. New York: Baker, Voorhis, & Co., Law Publishers, 
1866. 


Tuts volume of decisions in a court of subordinate jurisdiction, and therefore 
not of binding authority, yet comprises many judgments of general interest, 
especially in questions of bailment. 

In Arent v. Squire, 347, it is held, after a somewhat full discussion of the 
authorities, that the burden of proof lies on a warehouseman to show that his 
negligence did not cause the loss of goods intrusted to him. In Baker v. Bour- 
cicault, 23, it is decided that goods delivered to a carrier named by the pur- 
chaser, with instructions to collect the price on delivery, remain at the risk of the 
seller; and in Moriarty v. Harnden’s Express, 227, that, if the purchaser requests 
the seller to send him goods by a carrier, a contract by the seller with the carrier, 
limiting the latter’s liability, binds the purchaser. 

Ball v. New Jersey Steamboat Co., 491, holds, that carrying a trunk on toa 
steamboat, and leaving it at the baggage-room door, without obtaining a check 
or calling the baggage-master’s attention to it, is not such a delivery as to make 
the steamboat company liable; but Mudgett v. Bay State Steamboat Co. deter- 
mines that a steamboat company is liable for the loss of a valise placed ins 
stateroom, the key of which was given to the owner at the time of his paying for 
his passage, the valise having been stolen during the owner’s temporary absence 
from the stateroom, the door of which was locked. 

In Morris v. Third Avenue R.R. Co., it is decided that, if a horse-railroad 
company which does not engage to carry baggage has a regulation that its 
agents shall take charge of and keep safe property inadvertently left in the cars, ~ 
it is liable if one of its agents delivers such property to the wrong person, unless 
he has exercised ordinary care in making such delivery. 

The most important cases, however, are three affecting the liability of tele- 
graph companies. In Rittenhouse v, Independent Line of Telegraph, 474, 
through a mistake of the defendants, a telegram by the plaintiff to his agent to 
buy ‘* A. stock at the broker’s board,” was altered so as to read, buy ‘ B. stock 
at the broker's board,” which was done accordingly ; the plaintiff, being imme- 
diately apprised, corrected the error and repeated his order; the agent who 
received the second order after the adjournment of the board, sold the B. stock 
at a loss, and bought A. stock at a higher price than he would have had to pay at 
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the board. Held, that the defendants were liable for the additional amount that 
had to be paid for the A. stock, but not for the loss on the B. stock, which was 
in law to be considered as bought on their account, and therefore not be sold 
without notice to them. 

In Bryant v. American Telegraph Co., 575, it is held, that a clause that a tele- 
graph company will not be responsible for delay in transmitting a message does 
not apply to delay in delivering a message after transmission; and it is further 
held, that, where the plaintiff by such delay lost an opportunity of attaching a 
house of greater value than his debt, and afterwards, his debtor having become 
insolvent, received a small dividend of his debt, the defendants were liable for 
the amount of the debt less the dividend. 

And in De Rutte v. New York, Albany, and Buffalo Telegraph Co., 547, it is 
held that delay or errors in transmitting a telegram are prima facie presumed to 
arise from the negligence of the company ; that the condition that they will not 
be responsible, unless for repeated messages, must be brought to the notice of 
the sender in order to bind him; that a telegraph company receiving the whole . 
compensation, and undertaking to send the message over a series of connecting 
lines beyond their own, is answerable for an error, wherever occurring ; and that 
the company are liable to a person to whom they deliver a telegram which they 
have erroneously transmitted, whereby such person buys goods at a price beyond 
that really authorized by the sender, and suffers loss in consequence. 


Reports of Cases argued and determined in the Supreme Court of Ohio. By 
LeanpER J. CritcHFieLp. New Series, Vol. 15. Cincinnati: Robert 
Clarke & Co. 1866. 


Or the several constitutional questions discussed in this volume, the most in- 
teresting is one which is likely often to arise within the next few years, especially 
in the border States. In Tod v. Fairchild, Common Pleas, p. 667, it is held that 
the 5th section of the Act of March 3, 1863, for the removal to the United States 
Circuit Courts of suits instituted in the State courts for acts done under the author- 
ity of the United States during the rebellion, is valid; that, if the suit is brought 
against co-trespassers, they need not all join in the petition for removal ; and that 
the Supreme Court of the State may issue a mandamus to a subordinate tribunal, 
directing them to accept surety for the removal of the cause, and suspending 
jurisdiction in the suit. There are also several important cases on the law of 
mercantile paper and the discharge of sureties. The typographical execution 
and binding of this volume are not worthy the distinguished tribunal whose 
decisions it contains. 


Pennsylvania State Reports. Vol. 50, comprising Cases adjudged in the Su- 
preme Court of Pennsylvania. By Rosert E. Wricut. Vol. 14, contain- 
taining Cases decided during January and May terms, 1865. Philadelphia: 
Kay & Brother. 1866. 


Turis volume, we need not say, contains many important decisions, especially, 
as is usual in the Pennsylvania reports, on points of real-property law. There are 
no less than four cases — Physick’s Appeal, p. 28; Nice’s Appeal, p. 143; Ely’s 
Appeal, p. 311; and Zimmerman v. Briner, p. 537 — treating of the use in wills 
of the word ‘* heirs,” in which the old doctrines of the common law are applied 
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with great strictness. A novel case is presented in Evans v. The Philadelphia 
Club, p. 107 ; in which it was decided at nisi prius, that, if two members of a pri- 
vate, social club were sitting in the club-house, and a third came in and used 
insulting language, understood by one of the two to be applied to himself, who 
thereupon struck such third party, the member striking could not be expelled 
from the club under a by-law giving the majority the power of expulsion. As 
the decision was affirmed in banc by a divided court, the opinions of which are 
not given, the authority of the case is not great; but it is valuable for the learned 
opinion of the judge at nisi prius, and the able arguments of the counsel at the 
hearing in banc, which are very fully reported. 

Harris v. The York Mutual Ins. Co., p. 341, decides that the burning of a 
house occasioned by the burning of an adjoining bridge, by order of Major-Gen- 
eral Couch, to prevent the advance of an armed force of the public enemy, is not 
a ‘*loss by fire occasioned by mobs and riots,” within the exception clause of an 
insurance policy. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Vermont. By Wueretock G. Veazey. Vol. 37. New Series, Vol. 2. 
Rutland: Tuttle, Gay, & Co. 1866. 

WE have had opportunity only to glance over this last volume of Vermont 
Reports. 

In Hill v. New Haven, p. 501, it is held, restricting a doctrine which has 
perhaps been sometimes pushed too far, that a party, having suffered injury by 
the insufficiency of a highway, is not bound to establish in the outset, as a 
distinct affirmative proposition, that he was guilty of no negligence on the oc- 
casion. 

Cilley v. Gray, p. 136, one of a class of cases which have hitherto been ab- 
sent from our reports, but which will perhaps multiply rapidly in future, decides 
that no United States revenue stamp is required upon an award of arbitrators 
in order to make it valid. ; 

In Fullam v. Adams, p. 391, Chief Justice Poland delivers an opinion spe- 
cially interesting to the profession. The defendant had retained the plaintiff as 
his attorney in any litigation that might grow out of a conveyance to him by A., 
who had failed, and in consideration of such retainer promised the plaintiff ver- 
bally to pay him one-half of a debt of $300 or $400, due the plaintiff from said A., 
and also promised to pay the plaintiff for his services, if he performed any. 
Held, that the promise to pay the debt of A. was within the statute of frauds. 

The eloquent opinion of Mr. Justice Hoar in Conner v. Viall, 2 Allen, 512, 
touching the destruction of trees in churchyards, is recalled by the equally feel- 
ing remarks of Mr. Justice Aldis, in Viall v. Hubbard, on page 114 of the pres- 
ent volume, in an unsuccessful suit by a marble-worker, who had cut Octavia J. 
instead of Octavia Jane, as ordered, on a tombstone. In this same case, our 
curiosity is rather piqued by the statement of facts not containing more at length 
the report, which the learned justice assures us ‘“ gives a lively picture of a 
lady much perplexed between her own wishes, drawing her in one direction, and 
the solicitations and arguments of others by whom she was surrounded, impelling 
her in the other.” 
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The Law Magazine and Law Review; or Quarterly Journal of Jurisprudence : 

For August, 1866. London: Butterworths. 

Tuis number of the English Quarterly Law Journal is of more than ordinary 
interest. The well-known authority of Mr. Greaves on all points connected with 
pleas of the Crown will insure a reading of his article on Criminal Procedure, 
which is a comparison between the English and Scotch systems of procedure 
with regard to’ prosecuting officers, coroners’ inquests, and preliminary examina- 
tions of prisoners, illustrated by many actual examples, which render it eminently 
readable. 

“Clerical and Legal Views of Ritualism™ treats of a subject which is exciting 
great interest in England, and should be read, not only by every Episcopalian, 
but by any one who cares for the history of the Church, or is watching the re- 
markable phases through which religious faith is now passing. It exhibits a 
curious result of the joining of Church to State, and one little thought of by the 
reformers who took part in the inauspicious union. 

The most interesting article in the number to an American is one on the Trial 
of Jefferson Davis; from which we extract some closing passages to show how 
the subject is viewed in other countries : — 

“The chief question, then, at issue in this trial is that which relates to the 
duty on the part of a citizen as to the allegiance which he bears to his own State. 
Probably there is not much doubt as to how this issue would be decided; but 
whatever the result of the trial may be, and whether it is certain or uncertain, it 
is to be hoped that it will not pass off upon merely technical grounds. The trial 
of Jefferson Davis will afford the best possible opportunity for the legal authori- 
ties of the United States to discuss fully and accurately the real powers and 
limits of the much-misunderstood Constitution as to the various States consid- 
ered in relation to each other, and to the Union as a whole. 

“Our opinion is, that, upon the merits of the case, Jefferson Davis ought to 
be convicted of treason to the Union. But what should be his punishment, or 
whether he should not, like so many of his fellow-rebels, receive his pardon upon 
a formal conviction, is another question, and is dependent, of course, not so 
much upon the nature, as upon the degree, of his guilt. We cannot, however, help 
remembering, that it was his skill, his spirit, and his character, that as much as 
any thing animated the whole conduct of the Confederate States; that, had it not 
been for him, numbers would never have offended, and the consequent mischief 
would have been infinitely less. Granting his motives to have been the best, 
still we must, in cases of this kind, judge, not by motives, but by acts. Doubt- 
less, in all purely political offences, the greater number of offenders are animated 
by the best of motives. If motive is admitted as an excuse in such cases, the 
preservation of order would be impossible. 

*“No one can wish to see any offender— much less any merely political 
offender, and least of all a man of Mr. Davis's character — treated unmerci- 
fully ; and we are therefore glad to observe the better spirit and tone that appear 
now to be influencing American politics: but there would certainly be cause for 
regret, if this merciful spirit should cause a miscarriage of justice. We should as 
much object to see an unjust and prejudiced acquittal by a jury, as an unjust and 
prejudiced conviction by a military commissioa. The latter has Lappily been 
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rendered impossible ; and the only fear now remaining is that the United States 
may throw away carelessly the due judicial investigation of a great and impor- 
tant constitutional question, —a question the settlement of which is even of more 
consequence than that any one man, however great and however criminal, 
should be rightly or wrongly punished or pardoned.” 

Under the head of ‘‘ Testimony of Parties in Criminal Cases ” is inserted the 
report of Mr. John Q. Adams, Chairman of the Judiciary Committee in the 
Massachusetts House of Representatives, on this subject, with the accompanying 
letter of Chief Justice Appleton, of Maine. 


The American Law Register. For July, August, and September, 1866. Philadel- 

phia: D. B. Canfield & Co. 1866. 

THE recent numbers of this valuable legal monthly contain, besides the usual 
collection of decisions, a discussion on the liabilities of express companies; and 
in the September number is a brief but- excellent article on Condonation, con- 
taining a full collection of authorities, and aiming to give precision to the vague 
ideas which have been entertained on the subject. 


The Local Courts and Municipal Gazette. For July and August, 1866. Toronto. 
The Lower Canada Law Journal. Conducted by James Kirspy, Advocate. 
For July, August, and September, 1866. Montreal. 
THESE two publications, the monthly legal journals of Upper and Lower 
Canada respectively, though of course devoted to matters chiefly of importance 


to lawyers in those provinces, may be consulted with advantage by members of 
the profession in the United States. The latter periodical especially is hand- 
somely printed, and contains several articles of general interest. 
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cloth, 14s. Davis & Son, London. 

Wheaton’s Elements of International Law. Eighth edition, with Notes by R. H. 
Dana, jr. 8vo, sheep, 37.50. Little, Brown, & Co., Boston. 

Willich’s Bank Charter Act, Results under last Act of 1844. 8vo, paper, 2s. 6d. 
Longman, London. 

William’s Law of Personal Property. Third edition. 8vo, sheep, $6. T. & J. W. 
Johnson, Philadelphia. 
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SUMMARY OF EVENTS. 


Tu» editors have been unable in this first number to collect the general legal 
intelligence of the country, as they would wish to have done; and therefore they 
have confined themselves mainly to their own State. It is not, however, either their 
desire or intention to give the American Law Review a local tone or circulation; and 
they will spare no pains in future to bring together matters of general interest from 
all quarters. 

In doing this, however, they must rely in great measure on the kindness of their 
professional brethren throughout the Union; and any information as to judicial 
appointments, deaths of leading lawyers, important decisions, legislative changes, 
interesting trials, or other legal news, will be gratefully received. 


UNITED STATES. 


CONGRESS. 


A LONG session of our national legislature, continuing through the hottest 
weather known for many years, has not been productive of much legislation of 
interest which it strictly falls within our province to record. The session has 
been a political one, and both Houses have been too deeply engrossed in the 
vital questions arising on the conclusion of our recent intestine war to pay close 
attention to other matters. The subject of reconstruction, in its relations to the 
Constitution and laws, is one to which we may draw the attention of our readers 
hereafter; but is too broad a one for our present limits. 

The Bankrupt Bill is again postponed, and it may well be questioned whether 
we shall have it at all. The principal opposition to it arises from fear that the 
recent rebels will be the ones who will chiefly profit by it. It would seem as 
though the strict clauses excluding rebels from the benefit of any of its provisions 
would be a sufficient protection ; but the feeling among the extreme Republicans, 
backed by the powerful opposition of Northern creditors, has been so formidable 
as repeatedly to postpone the measure. The Boston Board of Trade was instru- 
mental in defeating a similar one in 1865, after it had passed the House; and 
those in this vicinity who complain of the dilatoriness of Congress should bear 
this in mind. 

The Senate postponed the nomination of Mr. Stanbery to fill Mr. Justice 
Catron’s place in the Supreme Court; and, in the mean time, a bill was passed 
reducing the judges of that court to seven, as vacancies occur in it. There 
seems to have been no serious opposition to the law, which was in no sense & 
political measure, however much political feelings may have aided its passage. 
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We are constrained, however, to doubt the wisdom of it. Ten judges is too 
large a number for any court; but, when we consider the great extent of the 
country, the distances which judges have to travel, the advantage of having every 
section of the Union represented, if possible, in this tribunal, —it is a matter 
of serious inquiry, whether the number of judges can be much reduced without 
our incurring greater evils than that of the bulkiness of the bench. Nor does 
the act strike us as opportune, if we allow the abstract wisdom of it. In con- 
sequence of the great number of vacancies which have taken place of late years, 
there are many judges of brief experience upon the bench. The older ones have 
reached an age at which we cannot expect much more service from them; and 
the result of the recent law may be, that, ere long, the entire South will be with- 
out a judge on this bench, and the country east of the Alleghany Mountains 
have but two, who must bear the chief burden of all maritime cases. 

The bill for re-organizing the Circuit Courts, we are rejoiced to say, did not 
pass; and we trust that so mischievous a measure will never receive the assent 
of Congress. Mr. Webster more than once defeated similar propositions, 
including one which had the honor of being drawn up by Mr. Justice Story. 
The leading provisions in the bill reported at this last session — and which we 
believe passed one branch of the legislature — were, that the district judges of 
each circuit should perform all the nisi prius and chamber duties of the Circuit 
Courts; and they, with a judge of the Supreme Court (whom of course they 
night outvote), should sit in banc, and hear appeals and exceptions. A more 
crude and ill-devised plan was never propounded in the shape of a bill. It has 
been well designated as a bill to prevent the justices of the Supreme Court 
from ever learning any law. The great objection to it is, that it relieves the 
supreme judges of all nisi prius duties. This is an innovation to which Mr. 
Webster repeatedly declared that he could never consent. Small as are these 
duties now, we firmly believe the direct and indirect benefits derived from them 
infinitely outweigh any real objections which can be urged against the practice. 
It must keep each judge’s knowledge of practice and evidence much more fresh 
and serviceable than it could be, were he never to preside at a jury trial. The dis- 
cipline, even if each judge try but half a dozen criminal and patent cases a year, 
more than repays him for the trouble and inconvenience; and the consequent 
mingling and association with the bar all over the circuit keeps up an acquaint- 
ance and understanding between it and the bench which we should be sorry to 
see at all lessened. We are so strongly of this opinion, that we should regard a 
Supreme Court of eleven judges going the regular circuits preferable to one of 
six or seven sitting only’in bane. 

A bill to increase the salaries of the district judges did not pass, being post- 
poned, we believe, with innumerable other measures, for want of time in which 
to consider it. We shall not repeat the arguments so often urged, and never 
answered, in favor of giving better salaries to all our judges. Those of the 
Supreme Court should be at least ten thousand dollars a year, and twelve 
thousand would not be too large. How any one can defend giving these great 
magistrates, with the present ruinous Washington prices, but six thousand 
dollars, is very incomprehensible. When the political affairs of the nation are 
more settled, we hope this great injustice will be remedied. 

Two other useful laws deserve mention, One was the bill regulating the 
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election of senators, which will be a great boon, and prevent the necessity of 
attempting to settle innumerable difficult and doubtful questions of election law, 
resulting from the conflicting laws and usages of the several State legislatures 
in the midst of political excitement and passions. The other law provides for 
the codification of the laws of the United States, by the appointment of three 
commissioners for this purpose, who receive five thousand dollars a year each, 
for (we think, but have not the statute before us) three years. The appoint- 
ment of Messrs. Cushing, Johnson, and James, under this law, does not receive 
the general approval of the profession. Of their eminence and ability there can 
be no doubt; but they have yet to prove their peculiar fitness for the difficult 
and important task before them. Certainly there is nothing in their past careers 
which shows that they have had any special training for the duties of codifica- 
tion. Mr. Cushing's distinction as a scholar leads us to hope, that the innumer- 
able grammatical and verbal errors in the statutes will be corrected, and the 
revised code written in respectable English; and this will be something. 
Towards the close of the session, Mr. Banks reported from the Committee 
of the House on Foreign Relations a bill making most important changes in our 
neutrality laws. The report and bill both gave the impression, that the commit- 
tee had been too much influenced by the interest felt by 2 large part of our 
foreign population in the recent attempts of the Fenians to invade the British 
provinces. Whatever, however, was the purpose of the bill, it was at once put 
through the several stages of its passage in the House with very discreditable 
haste, and sent to the Senate, which deserves the thanks of all reflecting citizens 
for postponing it. So momentous a piece of legislation should only be adopted 


after the gravest deliberation, and under circumstances which would exclude all 
ground for a charge of its having been instigated by any feelings of spitefulness 
or revenge, or by a desire to make political capital out of it. 


APPOINTMENTS. 

The Hon. Henry Stanbery, of Ohio, has been appointed Attorney-General 
of the United States. 

The Hon. Edward Fox, of Portland, has been appointed Judge of the 
United States District Court, for the District of Maine. 

The Hon. Daniel Clark, of the United States Senate, has been appointed 
Judge of the United States District Court, for the district of New Hampshire. 

Messrs. Caleb Cushing, of Newburyport, Mass.; William Johnson, of Cin- 
cinnati; and Charles P. James, of Washington, — have been appointed commis- 
sioners to codify the laws of the United States. ; 

Mr. S. G. Courtney has been appointed United States Attorney for the 
Southern District of New York; and Mr. Moses Kelly, the same for the North- 
ern District of Ohio. 

NECROLOGY. 

At Concord, N.H., April 7, the Hon. Martrnew Harvey, LL.D., Judge of 
the United States District Court, and formerly Governor of the State, aged 
eighty-four. 

At Binghampton, N.Y., April 12, the Hon, Daniet Srevens Dickinson, 
United States District Attorney for the Southern District of New York, aged 
sixty-six. 


a 

b 

tl 

ne 

he 
wi 
sic 
D: 
wi 

“ 
tio 
ge 
the 
ap 
ent 
thi: 
tion 
We 
era 
the 
toa 
eve 
san 
rect 
sam 
in t 
tors 
poin 
cour 
liar 
to s' 
beca 
text 
but 
No. | 
(Ste, 
to b 
editic 
duty 
authe 
of the 


SUMMARY OF EVENTS. 209 


Mr. W. B. Lawrence’s Cuarces aGarnst Mr. Dana. — Our readers are probably 
aware, that Mr. Beach Lawrence contends that the heirs of the late Mr. Wheaton have 
broken their contract with him, the former editor, in employing Mr. R. H. Dana, jr., 
of this city, to edit a new edition of their father’s Elements of International Law. With 
this and the question of copyright involved we have nothing to do, and shall say 
nothing, except that the taste which Mr. Lawrence has displayed in publishing his 
complaints is more than questionable. Since Mr. Dana’s edition has appeared, how- 
ever, Mr. Lawrence has published a letter in the New York Evening Post, in which 
he charges Mr. Dana with gross plagiarism, in using, not only the substance, but the very 
words, of the other’s annotations. As this matter involves the honor of one of the 
most distinguished members of the American bar, it is of great interest to the profes- 
sion. We publish below a letter to the New York Nation, from Mr. Edmund T. 
Dana, of Boston. If Mr. Lawrence begins legal proceedings, as he intimates that he 
will, the whole matter will be thoroughly sifted. 

“ To the Editor of the Nation. 


“Dear Sir,—The paragraph on my brother’s edition of Wheaton, in to-day’s ‘Na- 
tion,’ although expressly but the indication of a first impression, is likely, from the 
general character of your paper, to have more effect on the minds of impartial readers 
than the many assertions of Mr. Lawrence himself, unsupported as they have been by 
a particle of proof. 

“As several professional gentlemen, in common with myself, have come to an 
entirely different result, after collating the two sets of notes as far as the 700th page, 
this could hardly be but from a difference of the test applied in judging of the accusa- 
tion of plagiarism and wholesale appropriation of his notes brought by Mr. Lawrence. 
We assumed, as a matter of course, indeed of necessity, that there would be a consid- 
erable degree of similarity or even community of topics annotated and discussed in 
the notes, that there would be some corresponding degree of community of reference 
to authors who have previously discussed the same questions, and that the historical 
events entering into or giving rise to the legal discussions would be substantially the 
same in both. Professional men do not need to be told, and the general reader will 
recognize upon its being stated, that this must be so. 

“For plagiarism, we looked to see whether, under an appearance of originality, the 
same views, the same or similar courses of reasoning in their support, were to be found 
in the two series of annotations; we looked to what was the work of the two edi- 
tors themselves, —that is, what of additional reasoning and argument, or what new 
point of view, either has contributed to the already existing material, which is, of 
course, known to and open to the use of all experts in this somewhat limited and pecu- 
liar branch of jurisprudence. 

“The course pursued in publishing this edition, as I understand, was first carefully 
to strike out Mr. Lawrence’s notes, —not, as Mr. L. assumes, out of discourtesy, but 
because they are, in a literary sense at least, his property, — and then to reprint the 
text and notes of Wheaton, adding Mr. Dana’s MS.; and I have thus far observed 
but a single appropriation of Mr. L.’s notes. Owing, as I am told, to an ‘ office-error,’ 
No. 62 of Lawrence’s notes, consisting of a quotation of four lines from ‘ Blackstone’ 
(Stephens’s ed.), re-appears as note 52 of Dana; but this is to be rectified. It is 
to be remembered, that there are five hundred and forty-seven notes in the two 
editions. 

“To avoid any misunderstanding, I add that it is, of course, a part of the general 
duty of an editor to have by him for consultation at first hand, if requisite, those 
authorities whom he quotes and discusses. Mr. Dana, apart from his own knowledge 
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tinental jurists. I know that the proper works were at hand and used during the pre. 
paration of his notes. 

“Tt is but just to the writer of the paragraph in your paper to recall that he char- 
acterizes his examination as ‘cursory,’ and it is precisely the necessary resemblances 
that I have referred to of topic and authority that lie upon the surface ; but such is 
the difference in substance and results, that I doubt if an editor of a similarly profes- 
sional text-book was ever less indebted to a predecessor than are the notes of Mr. 
Dana to those of Mr. Lawrence. 

“Thave thought myself entitled to publish this much in vindication of my brother’s 
editorship during his absence ; but in the brief interval before his return, knowing his 
indisposition to a newspaper discussion of what really belongs to a professional forum, 
I shall not feel at liberty to commit him at all to such a discussion. ‘The law journals 
or the courts are the proper tribunals for an adequate investigation, and I believe 
newspaper readers come very soon to that opinion. J certainly shall not tax their 
patience. 


“ Yours, &e., Epa. T. Dana. 


“Boston, Aug. 80.” 


MAINE. 


Tue State oF Marne v. Peck anp Otrners.—The Supreme Judicial 
Court has given judgment in this important case. The opinion, which is a very 
elaborate one, was delivered by Mr. Justice Barrows. The facts of the case 
—which was a suit on a bond—were these: Benjamin D. Peck was duly elected 
treasurer of the State for the year 1858; and, before entering upon his duties 
as such, presented to the legislature the official bond upon which this action was 
brought. It was at that time to all appearances a perfect bond, duly executed 
by all the obligors ; and was delivered by Peck, without reservation or condition, 
to the committee of the legislature. Peck proved a defaulter, and the sureties 
defended the action upon two grounds: Ist, That there were no seals upon the 
instrument when they signed it, and they affixed none, and gave no authority to 
any person to place seals upon it; 2dly, That some of the defendants signed 
and delivered the bond only upon condition that certain other gentlemen, who 
had been co-sureties with them for Peck the previous year, should also execute 
this bond. A verdict was taken for the State, and the defendants moved for a 
new trial. The first point the jury found against the defendants upon the facts ; 
and the court, upon review, approve the finding. Upon the second point, the 
evidence was conversations between the sureties themselves; and there was no 
proof that the alleged conditions had been communicated to Peck, the principal, 
much less to the legislature. After a learned review of the authorities, the 
court hold, that this evidence was inadmissible to exonerate the defendants. 
Judgment is therefore entered against them. We regret that we cannot find 
room to publish Judge Barrows’s opinion in full. 

Hon, Ezexrer Wuitman, LL.D., former Chief Justice of Maine, died at 
Bridgewater, Mass., Aug. 1, aged ninety. 


MASSACHUSETTS. 


Leaistative. — Several important statutes, making radical changes in the 
law, were passed at the recent session of the General Court; and many which 
have been the subject of fierce controversy in former legislatures, but have been 
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invariably defeated, passed this year with comparatively little opposition. A 
bill fixing the salary of the chief justice of the Supreme Judicial Court at five 
thousand and five hundred dollars, and those of the associate judges at five thou- 
sand dollars each, passed early in the session. The question of giving increased 
salaries to the justices of the Superior Court was postponed, by voting them 
twenty per cent additional salary for one year, and referring the subject to a 
joint-committee on all salaries, which is sitting during the recess. This way of 
disposing of the matter, although not open to the constitutional objections which 
a similar proposition concerning the Supreme Judicial Court was, is not the 
proper way of legislating in regard to the pay of the judiciary; and we regret 
that the legislature has established so bad a precedent. 

By chap. 174, entitled ‘* An act concerning the laying out, altering, widen- 
ing, and improving the streets of Boston,” the principles of the so-called better- 
ment laws have been finally adopted for the capital of the commonwealth. A 
special act, passed last year for improving Fort Hill, in Boston, which included 
this principle, has recently been declared constitutional by the Supreme Court. 
By the general act of this year, the Board of Aldermen may assess one-half of 
the increased value to an abutting estate consequent upon any improvement or 
alteration in the street, upon the estate. If wisely used, the act will prove bene- 
ficial, and relieve the tax-payers of a most unjust burden. 

The most important bills passed by the legislature were those in regard to 
testimony. By chap. 148, § 5, “in the trial of all cases of libel for divorce, 
the parties shall be allowed to testify, except as to private conversations with 
each other.” The language of the statute is not very happy ; but the effect of it 
is, that parties to divorce suits are competent witnesses in cases where adultery is 
charged, as well as where a divorce is sought for other causes. Strong objec- 
tions can be urged to the statute; but we are inclined to think that they apply 
nearly as forcibly to the recent statutes making husband and wife competent 
witnesses for and against each other in other cases as to extending the principle 
to suits for divorce for adultery. The difference is only in degree. The former 
statutes have on the whole been beneficial, and we trust and think this one 
will be. 

Chap. 259 is far more important. It provides that ‘in the trial of all 
indictments, complaints, and other proceedings against persons charged with the 
commission of crimes or offences, the person so charged shall, at his own re- 
quest, but not-otherwise, be deemed a competent witness ; nor shall the neglect 
or refusal to testify create any presumption against him.” Mr. John Quincy 
Adams, who reported the statute, accompanied it with an instructive report, 
containing a letter from Chief Justice Appleton, of Maine, upon the working of 
a similar act passed by the Maine Legislature two years since, chiefly we believe 
through this learned judge’s instrumentality. Both report and letter will be 
found in the English Law Magazine and Review for August, to which we 
refer any curious reader for it. The supposed danger in the law is, that, if a 
prisoner under advice of counsel, or for other reasons, does not choose to testify, 
it will prejudice him with the jury. Of course, the district attorney or attorney- 
general would not be allowed to comment upon it in his argument, and the jury 
would be warned by the judge not to allow it to influence their minds. But 
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will this be sufficient? Will not jurors regard the fact, that the accused chooses 
to keep his lips sealed, as strong evidence of his guilt ? 

We cannot deny that there.is weight in this argument; but we believe the 
bill is a wise, though bold innovation, and trust that the objections to it will be 
shown, like those which have been made against the removal of other restrictions 
on the admission of evidence, to be more fancied than real. 


Tue Liquor Nutsance Cases. — The extreme temperance party in the last 
legislature are responsible for a piece of hasty legislation, not at all creditable to 
the commonwealth, and particularly mortifying to them. At the end of the 
session, a bill increasing the penalties for selling liquor was forced through both 
houses without reference to the Judiciary Committee, and against the earnest 
remonstrances of the wiser members. As no saving clause, excepting existing 
prosecutions from the act, was inserted, the repealing clause was more sweeping 
than the friends of temperance legislation bargained for; and, by the decision 
of the Supreime Court on a habeas corpus case from Norfolk County (Ex parte 
Flaherty), tse bill puts an end to all cases pending under the old law, by which 
it is said, that the commonwealth will lose nearly a million of dollars in fines and 
costs. We give the abstract of the opinion of the court, delivered by Mr. 
Justice Gray : — 


The General Statutes, chap. 87, sect. 7, as amended by the statute of 1865, chap. 
269, sect. 1, provided that whoever keeps or maintains a building, place, or tenement, 
used for the illegal sale or illegal keeping of intoxicating liquors, shall be punished on 
indictment, either by a fine of not less than two hundred dollars nor more than one 
thousand dollars, or imprisonment not exceeding one year. 

The statute of 1866, chap. 280, sects. 1, 3, provides that whoever is convicted of a 
like offence shall be punished both by a fine of not less than fifty dollars nor more 
than one hundred dollars, and by imprisonment not less than three nor more than 
twelve months, unless he proves or shows to the satisfaction of the court that he has 
not before been convicted of a similar offence, in which case he may, at the discretion 
of the court, be sentenced to be punished by imprisonment without fine, or by fine 
without imprisonment. 

The effect of the new statute is, that any person convicted, who does not show that 
he has not already been once convicted, is liable to be sentenced to both fine and 
imprisonment, instead of either without the other, which would be the limit of pun- 
ishment under the previous statute ; and, even if he does show that he .has not been 
before convicted, he cannot be sentenced to imprisonment for a shorter time than 
three months, whereas under the previous statutes he might have been sentenced to 
imprisonment for any less time, even for a single day. 

The statute of 1866 thus establishes for this offence a new and aggravated rule of 
punishment, which, as there is no saving of any prosecutions pending or offences 
already committed, supersedes and repeals the old rule of punishment as prescribed 
by the earlier statutes. The prisoner could not therefore be legally sentenced under 
either statute; not under the old rule, because that was repealed ; not under the new 
rule, because that, being an aggravation of the former rule, could not, though valid as 
to offences committed after its passage, constitutionally apply to offences committed 
before it was passed. 
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Scrpreme Jupicia, Courr. — Two vacancies have recently taken place on 
the Supreme Bench, — one by the lamented death of Mr. Justice Dewey ; the 
other, by the resignation of Mr. Justice Colt. The general satisfaction with 
which the appointment of this latter gentleman was received last year is fresh 
in the memory of all. His resignation was therefore received with mingled 
feelings of surprise and disappointment ; nor was this allayed by the announce- 
ment, that he resigned for ‘* private reasons,” whatever that may mean. Such a 
hasty acceptance and abandonment of this high position is greatly to be re- 
gretted. We are very far from presuming to sit in judgment upon Judge Colt ; 
but we think such a sudden change of purpose very unfortunate, and one which 
is pretty sure to injure the bench and the individual. 

The Hon. Dwight Foster, of this city, and formerly attorney-general of the 
commonwealth, has been appointed by His Excellency, Governor Bullock, to 
fill Judge Colt’s place. The selection is excellent. Mr. Foster, although a 
young man (he graduated at Yale College so late as 1848), has been for several 
years one of the most prominent lawyers in Massachusetts. He rose rapidly to 
the front rank of the Worcester bar, at which he practised until within a few 
years; and where the retirement of Governor Washburn, Judge Thomas, and 
Chief Justice Allen, early called him to take a leading part in the trial of cases, 
Judge Foster comes from a legal family. Jedediah Foster, one of the judges 
of the Superior Court of Judicature appointed at the Revolution, was, we 
believe, his great-grandfather; and his grandfather and namesake, Dwight Fos- 
ter, was a judge of the Common Pleas at the beginning of this century. 

After some little delay, the Hon. John Wells, of Chicopee, has been 
appointed to Judge Dewey's place. Mr. Wells graduated at Williams College 
in 1838, the first scholar in a class containing Judge Colt ; Lieutenant-Governor 
Bross, of Illinois; and the Rev. Dr. H. M. Field, of New York. He has several 
times been in the legislature, and was Judge of Probate and Insolvency for 
Hampden County front 1858 to 1863. He has a good reputation as a learned 
lawyer, and as a man of great independence of character. Many of his forensic 

ments, as they appear in the Reports, display acumen and careful prepara- 
tion; and we believe this appointment will prove satisfactory to the bar and the 
public. 


New ‘‘Dicest.”— We understand that Messrs. Bennett and Heard are 
preparing a supplement to their Massachusetts Digest, but have, as we think 
judiciously, postponed its publication till the appearance of the remaining 
volumes of Gray’s Reports. When this hiatus valde deflendus is filled, the 
work will be at once sent to the printers. 


A meEtING of the members of the bar of Suffolk was held in the Law Library at 
Boston, on the 27th of August, fo pay a tribute to the late Mr. Justice Dewey. Mr. B. 
F. Thomas (from 1853 to 1859 the deceased judge's associate on the bench) was called 
to the chair ; and Mr. Robert M. Morse, jr., was appointed secretary. Messrs. Charles 
G. Loring, Sidney Bartlett, B. R. Curtis, William G. Russell, and Alexander S. 
Wheeler were appointed a commitee to draft resolutions ; and the meeting adjourned 
to Monday, Sept. 10. On that day, it was called to order by the chairman, and Mr. 
Loring reported the following resolutions, which were unanimously adopted : — 
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The seat of the Honorable Charles A. Dewey upon the bench of the Supreme Judi- 
cial Court of the Commonwealth having been made vacant by his recent decease, 
the members of the Suffolk Bar, the constant witness for twenty-nine years of his 
claims upon their affection and respect, desire to place upon record their grateful 
recognition of them in the following resolves : — 


Ist, Resolved, That in the dispensation of Divine Providence which has removed 
this eminent magistrate from the high station which he had so long, so faithfully, and 
so honorably filled, the Commonwealth has sustained an afflicting bereavement. 

2d, Resolved, That his pre-eminent knowledge of the common law in all its 
branches, as modified by the statute law, usages and history of Massachusetts, has 
rendered his judicial life of inestimable value to the Commonwealth, and will hand 
down his name, in her judicial reports, with distinguished honor and acceptance to all 
students of her jurisprudence. 

3d, Resolved, That the never-failing equanimity of temper ; the kindly manners ; the 
fearless independence ; the uniform impartiality, regardless of distinction in position, 
age, or eminence ; and the exemplary fidelity which characterized his judicial admin- 
istration, —will ever be respectfully and gratefully remembered by those who enjoyed 
them, and should never be forgotten as prominent features of his judicial reputation. 

4th, Resolved, That his genial disposition, frankness and independence, combined 
with magnanimity which ever found exultant happiness in the success of others, and 
peculiar pleasure in proclaiming the merits of the rising members of the bar, have 
endeared him to the hearts of all who knew him as a true-hearted gentleman, with 
whom it was a privilege to associate, and whom it will ever be a privilege to remem- 
ber. 

5th, Resolved, That while we thus mourn the departure of one possessing so strong 
a hold upon our affection and respect, and of such singular service in the magistracy 
of the State, we recognize with profound gratitude the Goodness which gave and has 
so long continued to us the blessing; and find consolation in the reflection, that, al- 
though not summoned to his rest until after the natural term of service on earth had 
been accomplished, he was called while in the fulness of his usefulness and honor, and 
in the light of Christian hope, “ like as a shock of corn cometh in in his season.’ 

6th, Resolved, That the members of this bar tender to the children and relatives 
of the deceased their sympathy in this great affliction, and that a copy of these reso- 
lutions be transmitted to them by the chairman and secretary of the meeting. 

7th, Resolved, That the chairman of this meeting be requested to present a copy 
of these resolves to the Supreme Judicial Court at its next session, with a request that 
they may be entered upon its records. 


A nisi prius session of the Supreme Judicial Court came in by adjournment on the 
next day, Mr. Justice Gray presiding. After a jury had been empannelled, and the 
docket called, Mr. Thomas requested that the resolutions of the bar might be read by 
the clerk, which was done. Mr. Thomas then addressed the court; and, after a brief 
reference to the main facts of Judge Dewey’s life, spoke as follows :— 


“In speaking of the judicial life of Judge Dewey, I cannot indulge myself in indis- 
criminate eulogy. Such service is not good for the living or the dead. There were 
certainly some judicial qualities which Judge Dewey did not possess in an eminent 
degree. He had not the talent or tact of presiding with ease and grace, and he never 
acquired it. There was to the last a want of repose. He was never quite self-poised 
and at rest. He gave himself somewhat too exclusively in earlier life to the practice 
of his profession ; and his style, oral and written, lacked something of the polish and 
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finish which are the result of liberal culture and scholarship. Occasionally his great 
caution and prudence got the better of him ; and his rulings at Nisi Prius, and opinions 
—some of them — were less clear, direct, and incisive than they might and should have 
been. Judge Dewey did not belong to any of the mutual-admiration societies: he 
did not believe in the modern art of puffing; and he would not forgive the friend of 
many years, if in any sketch of his judicial character, however imperfect, he did not 
put in the shadows as well as the sunshine. With these exceptions and shortcomings, 
there was scarcely a judicial virtue in which he was not eminent. He was prompt, 
diligent, laborious, faithful in the discharge of all the duties of his great office. Ina 
service of twenty-nine years, there never was a suspicion of his purity, integrity, 
impartiality, and fairness. His mind was an eminently practical one, prudent, cautious, 
not given to much speculation, not easily led away by abstractions and theories. If 
he ever got into cloudland, which indeed seldom happened, he was sure to come down 
upon solid ground at the earliest practicable moment. He was a man of singular mod- 
eration, a virtue in apostolic days worthy of being “ known to all men,” and which 
good Bishop Hall says is the silken string of the pearl chain of all the virtues ; but 
which the new philosophers make near akin to treason. He was a patient listener, 
seeking light, willing to be instructed. He had the ever-open, receptive, teachable 
spirit into which wisdom loves to come, and take up her abode. Though reasonably 
quick of apprehension, he was slow of decision. It probably never occurred to him, 
that a cause was to be disposed of by a sarcasm, or that his first impression was to be 
substituted for the patient hearing and careful weighing and sifting of argument. He 
had what may be well said to be the first, second, and third requisites of a good judge, 
—he was a gentleman, not by any peculiar refinement, polish, or even natural grace 
of manner; but by his instincts, by the promptings of a kind and gentle heart. His 
relations with the bar were thus easily and uniformly those of mutual respect, esteem, 
and confidence. 

“Looking to his intellectual qualities, it may be said truly he had not the legal 
genius of Parsons, or the wonderful breadth and grasp of Shaw. But he had a very 
sound and safe judgment; and no man ever sat upon the bench who was more 
thorough master than he of the law of Massachusetts as it had been “ practised” on 
in her courts from the beginning of the century,—the common law as modified by 
our history, usages, traditions; and the last body of statutes, with their practical and 
judicial interpretation. With his learning and with a wise and cautious judgment, no 
judge made fewer mistakes, or was less frequently overruled. 

“This severest of tests may be applied to Mr. Justice Dewey, that the nearer 
you got to him, the more you thought of him; the more intimate your association 
with him, the higher your estimate of, his judicial qualities. Indeed no man ever 
thoroughly understood Mr. Dewey as a lawyer and judge, who had not been with 
him in the discussions and deliberations —the anxious discussions, the protracted 
deliberations — of the consultation room. Nowhere else as there were seen and felt 
his accurate learning, his cautious judgment, and his vigorous intellect. 

“Tn all the relations of life, Mr. Justice Dewey was without reproach, a kind 
neighbor, a good citizen, a loving father and husband, a firm and faithful friend. He 
was a Christian gentleman, living in the faith, obedient to the precepts, and dying 
in the hopes of the gospel. 

“ His work on earth is done; his record, private and judicial, made up. It is a 
good report, the source of just pride to those who knew and loved him, and a valuable 
legacy to the commonwealth he so long and faithfully served. He has gone in the 
fulness of years and strength, with eye undimmed and natural force unabated, the fuli, 
ripe ear gathered to the granary of God. It is hard to realize, that that familiar form 
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has passed out from these courts for ever, and that we shall never look on that 
benignant face again. The link which bound this generation to the last lies broken in 
his new-made grave. Let us be grateful for all we knew and loved and enjoyed of 
our departed friend and brother, for a good life and a peaceful and happy departure ; 
realizing not only the Spanish benediction, ‘ May you die among your kindred!’ but 
the divine benediction, ‘ Blessed are the dead who die in the Lord.’ ” 


The learned gentleman concluded by moving that the resolutions be entered upon 
the records of the court. 
Mr. Justice Gray replied to the following effect : — 


“Mr. Justice Dewey had the training which might best fit him to be a judge of the 
highest judicial tribunal of the commonwealth. He had a leading and a very exten- 
sive practice at the bar. He served in both branches of the State Legislature, and 
was for some years attorney for the commonwealth in the Western District. And 
he was long associated upon the bench with some of the most eminent men and most 
accomplished judges who ever sat in this court. Of all these means of education and 
improvement he took full advantage. 

“ He had made himself master of the principles of the law of England, as modified 
by provincial statutes and the customs of our ancestors, which constitute the common 
law of Massachusetts. He was singularly well acquainted with the legislation of the 
commonwealth, and that not of one period only, or upon particular subjects, but with 
the whole body of our statute law, so as to readily perceive the relation of each part to 
every other part and to the whole system. 

“Tn hearing arguments, he was always courteous, patient, and attentive. His 
rulings, when presiding alone, were so accurate and so carefully guarded, that they 
have in but a few instances been reversed by the full court. 

“As you have truly said, gentlemen, nearer acquaintance with him in his judicial 
office uniformly increased respect for him as a judge, and affection for him as a man. 
He was always kind and helpful to his juniors, whether his colleagues or members of 
the bar. It has become almost a proverb, that every new judge, upon his appoint- 
ment to this bench, immediately began to praise Judge Dewey. And his elder asso- 
ciates were not less sensible of his worth. His legal instinct, his penetration, his 
acuteness, his good sense, his familiarity with the previous decisions of the court, 
were remarkable. In consultation, his most striking characteristics, perhaps, were his 
anxiety to do justice between the parties in every case, and his caution and fore- 
thought in anticipating the consequences of any decision as a precedent in future 
controversies. 

“His life was devoted to the law. His whole time and thoughts, outside of his 
family circle and his private affairs, were given to his office, and to the consideration 
of questions which had come before him as judge. He allowed neither ill health nor 
domestic affliction to impede the discharge of his public duty. No man ever more 
truly died with his harness on. During the last year, his bodily strength was weakened 
by repeated attacks of sickness. But hé made such good use of the intervals of 
strength allowed him, even to the very last week of his life, that he left nothing 
unfinished which had been committed to his special charge. 

“No character of Judge Dewey would be complete which represented him as 
guided only by human example or instruction, or relying on human effort alone. He 
was a sincere and humble Christian. He discharged his trust with a feeling of his 
accountability to the Great Judge of all, and was sustained in his labors, and cheered 
in his troubles, by a steadfast faith in an Almighty Saviour. 
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“The profession and the commonwealth have indeed suffered a great loss. A 
judge of his integrity, his wisdom, his knowledge, and his experience, cannot be 
readily or at once replaced. But for him we could wish no different end. He was 
taken in a ripe old age, with his mental faculties unimpaired, his work all done and 
well done, with the esteem of his associates and of the profession, and in the full 
assurance of a better life in another world. 

“ We may all, brethren, have reason to be thankful, if, when called in our turn to 
render an account of our stewardship, we can show as good a use of the talents 
committed to us as the late Mr. Justice Dewey. 

“It only remains that the resolutions of the bar should be enrolled among the 
records of this court, in which he administered justice for almost the period of a 
generation of men. And it is accordingly so ordered.” 


The Court then adjourned. 


TENNESSEE. 


U. S. Crrcurr Court ror tHe District or West Tennessee. United 

States v. E. W. Rucker. — Iu this case, General Rucker, who had been arrested 
for treason, moved to be discharged from arrest, on the ground that he was em- 
braced in the agreement of capitulation between Sherman and Johnston, by 
which it was stipulated that he should not be molested by the authorities of the 
‘United States. The court held, that the granting of these terms of surrender 
was ‘‘ the exercise of a belligerent right, sanctioned by the laws of war; and not 
that of sovereignty, as distinguished from belligerent. The sovereignty of the 
government did not reside in the President as the military chief of the nation, 
and he could not delegate to his subordinate officers in the field any right of 
sovereignty which did not properly pertain to him in his military character, un- 
der the Constitution and laws of the United States ;” that the agreement was a 
military parole, intended to terminate with the war; that the court would cer- 
tainly not have permitted the prisoner to have been arrested on its process, during 
the war; but that the war was now ended. The court accordingly refused to 
discharge the prisoner, but admitted him to bail. 


April 11, 1866. Herron v. Runkle.— This was a bill praying for injunction 
to restrain the defendant, who was superintendent of the Freedmen’s Bureau, 
from enforcing, against the personal estate of the plaintiff's testator, a judgment 
rendered by the defendant against plaintiff’s testator, a white citizen, in favor 
of a freedman. Trigg, J., held, that the act of March 3, 1865, §1, gave the 
Freedmen’s Bureau no jurisdiction to determine such suits, and that the en- 
forcement of the judgment would be a trespass; but that the court could not 
enjoin against the commission of such trespass, and that the parties must be 
left to their remedies at law. We regret that we have not room to insert the 
opinion at length. 


Crimmnat Court or THE Crty oF Mempuis. Before Hunter,J. The State 
v. Burns. — Held, that an indictment for perjury will not lie, in a State court, 
against a negro, for false swearing before an officer of the Freedmen’s Bureau. 
\ 
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The State v. Church. — This was an indictment against a negro for keeping 
a billiard table without a license ; to which the defendant pleaded, that there was 
no law permitting him to obtain a license, and no statute by which he could be 
punished for keeping a billiard table without a license. The act of the State, 
of March 12, 1860, provides that the county court clerks may issue licenses to 
free white men; and that any person, keeping a billiard table without procuring 
a license as before provided, might be indicted. This plea was held good on 
demurrer, 

The court say : — 

“ It is evident that under the act of the legislature of Tennessee, of March 12, 1860, 
the free white man can obtain a license, such as would be a full protection and defence 
against this indictment, and that the man of color was by the same act prohibited from 
obtaining it; that such prohibition is on account of color, and, as a consequence, 
making him liable to prosecution and punishment for the same reason ; that, therefore, 
the act in question prohibits him in that respect from the full and equal benefit of all 
laws and proceedings for the security of person and property, as is enjoyed by the 
white citizens; and makes him amenable to punishment, which, under like circum- 
stances, could not be inflicted on the white citizen, —a condition of things which it was 
the evident design of Congress to prevent by the passage of the act known as the 
* Civil Rights Bill,’ and which must be held to repeal so much of the act of the legis- 
lature of Tennessee as is in conflict therewith. The act of the legislature uvon 
which this indictment is based being, so far as it relates to this case, in conflict with 
the act of Congress which effectually repeals it, there is, therefore, no valid and sub- 
sisting law at this time to sustain this prosecution.” 


GREAT BRITAIN. 


LreGat AprporntMENts. — The change of ministry, in July, was accompanied 
by unusually extensive changes in the judicial and legal offices. Lord Cran- 
worth retires from the woolsack; and, after some seeming hesitation upon the 
premier’s part, whether or not he had better recommend Sir Hugh Cairns for 
the position, the great seal was delivered to Lord Chelmsford, who held it in 
Lord Derby’s former ministry. The grave objections to the appointment are, 
that his lordship is a common law lawyer, and an extreme Tory. Chief Baron 
Pollock, retiring after twenty-two years’ services, was succeeded by Sir Fitzroy 
Kelly, an able and eminent barrister, against whom no objection can be made, 
except perhaps his age. Sir Hugh Cairns succeeds Sir Roundell Palmer as at- 
torney-general ; and Mr. Bovill, Q.C., Sir Robert Collier, as solicitor-general. 
Sir Hugh Cairns’s great abilities are beyond dispute: at the equity bar, Sir 
Roundell Palmer is probably his only rival; and in the House of Commons, 
where he is inferior to the latter as an orator (as is everybody else except Mr. 
Gladstone), he is regarded as a more effective debater. Mr. Bovill is one of the 
leaders of the Home Circuit. 

In Scotland, Mr. Moncrieff, the able Whig lord advocate, again retires, 
without having gained either of the two chief judgeships of his native country ; 
or the rumored peerage, by means of which he was to represent Scottish law in 
the House of Lords. Mr. George Patton, M.P., succeeds him. 
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In Ireland, the change of ministry has been the cause of removing the great 
scandal of Chief Justice Lefroy’s clinging to his office at the age of ninety-two, 
and exhibiting that mournful picture of senility of which we have heard so 
much of late. We cannot but regret, however, that the Chief Justice accom- 
plished his purpose of holding on to his office until his political friends succeeded 
to power. “Mr. Whiteside, the distinguished advocate, becomes Chief Justice. 
Before receiving his well-earned promotion, he demeaned himself so far as to 
intrigue against the appointment of Mr. Brewster, the ablest member of the 
Irish bar, to the Chancellorship. The pressure from him and kindred Orange- 
men was so great, that the puzzled premier appointed Mr. Blackburne — judge 
of appeals — Lord Chancellor, although he is eighty-four years of age. This is 
understood, however, to be only a temporary arrangement; and Mr. Brewster 
will receive the great seal of Ireland early next spring. Meanwhile, he takes 
the place of judge of appeals, which was offered to Mr. Napier, but declined 
by this gentleman on account of his deafness; and which is eventually to be 
abolished. 

Lord Derby might have put an end to the political character of the Irish 
Chancellorship (no longer a necessary one), by gracefully requesting the Right 
Hon. Maziere Brady, who has filled the office very acceptably for eighteen years, 
to retain it. The political character of the appointments is the great misfortune 
of the Irish bench. Vacant judgeships are almost invariably filled by either the 
attorney or solicitor general, and politics and religion both enter largely into the 
selection of these officers. Mr. Cusack-Smith, the Irish master of the rolls, died 
recently in Scotland. He was the third judge in his family ; his father, Sir Wil- 
liam Cusack-Smith, having been a Baron of the Exchequer; and his grandfather, 
Sir Michael Smith, Master of the Rolls. He is chiefly known as having, while 
attorney-general, conducted the monster prosecution against O'Connell. No 
appointment had been made at last accounts. 

The Irish common law bench consists of eight Roman Catholics, and four 
Protestants, — Whiteside, Christian, F. A. FitzGerald, and Hayes. A recent 
statement of the religious opinions of the English common law judges, for the 
accuracy of which we cannot vouch, represented that ten of them adhered to 
the Church of England, that two (Bramwell and Byles) were Unitarians, one 
(Blackburn) a Scotch Presbyterian, one (Mellor) a Congregational Dissenter, 
and one (Shee) a Roman Catholic. 


Par taMENT. — Very little important legislation marks the recent session of 
Parliament; the whole time, as in our Congress, having been consumed by 
political discussions. The Oaths Bill abolishes the last vestige of religious dis- 
abilities for public office of any kind, so that Protestant or Romanist, Christian, 
Jew, Mohammedan, or Pagan, — the followers of all religious creeds, — are now 
eligible to every office, from prime minister down. The Capital Punishments 
Bill was withdrawn for this session. The principles of it —two degrees of mur- 
der, and private executions — were adopted by large majorities in the House of 
Lords; and it is hoped that Sir Hugh Cairns will introduce a satisfactory bill 
next session, and remove the grievous blemishes which now disfigure the la 
of murder. 
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Mr. Bengamin.— Mr. Judah Philip Benjamin, who was called to the bar, 
causa comitatis, by the society of Lincoln’s Inn, last spring, made his first ap- 
pearance at the recent assizes at Liverpool, where he held two briefs, and is said 
to have won golden opinions by his tact and ability. No one ever questioned 
Mr. Benjamin’s ability. If his moral qualities had been equal to his intellectual, 
there was no position in his native country beyond his reach. He seems prop- 
erly to have joined the Northern Circuit, and the secessionist sympathizers at 
Liverpool ought to give him good business. 


Two Retirixe JupGes.— We publish below sketches, from recent English 
papers, of two retiring judges. An excellent story is told in connection with Lord 
Cranworth’s re-appointment last year, after Lord Westbury’s resignation. On the 
first visit of the new chancellor and his wife to Windsor, Her Majesty is said to have 
taken Lady Cranworth very cordially by the hand, and greeted her, by saying, “ You 
see, my dear Lady Cranworth, how much better it is to be very honest than very 
clever.” How his lordship bore this high testimony to his unblemished integrity is 
not stated. Chief Baron Pollock is the son of Mr. David Pollock, a saddler at Char- 
ing Cross; and brother of the late Sir David Pollock, an Indian judge, and General 
Sir George Pollock. He was born in 1783; educated at Trinity College, Cambridge, 
where he was senior wrangler; and was called to the bar of the Middle Temple, in 1805. 
He joined the Northern Circuit, became a king’s counsel in 1827, attorney-general 
in 1834 and 1841; and succeeded Lord Abinger as chief baron, in 1844. 


Lorp Cranworts.— The Great Seal will pass to-day, for the second time, from 
the hands of Lord Cranworth to those of Lord Chelmsford ; and, as no man of seventy- 
five can look forward to the reversion of a laborious office, we may regard the career 
of the present Lord Chancellor as virtually closed. If it has not been an eminently 
brilliant, it has been an eminently fortunate and honorable career. Lord Cranworth 
has not only proved himself par negotiis, but has earned the respect of the bar and 
the public in more various capacities than any one of his legal contemporaries. It is 
now exactly fifty years since he was first called to the bar, and thirty-two since he 
became solicitor-general, under Lord Melbourne’s government; a post which he re- 
sumed after the short administration of Sir Robert Peel, and held until he was made 
a Baron of the Court of Exchequer, in 1839. Although his practice had been confined 
to the courts of chancery, Baron Rolfe acquired a high reputation as a common law 
judge; and the manner in which he conducted the famous trial of Rush has been 
remembered ever since as a signal proof of his judicial ability. Upon the resignation 
of Lord Cottenham in June, 1850, he was appointed one of the commissioners of the 
Great Seal; and, in the same year, succeeded Sir Lancelot Shadwell as Vice-Chancellor, 
and was raised to the peerage. In October, 1851, he became one of the Lords 
Justices in Appeal in Chancery ; and, at the end of 1852, he accepted the chancellor- 
ship, vacated by Lord St. Leonards. This office he retained for more than five 
years, under Lord Aberdeen and Lord Palmerston successively ; nor was it until 
February, 1858, that he gave place to Lord Chelmsford. During this period, it 
was Lord Cranworth’s misfortune to be unequally yoked, for many official purposes, 
with an attorney-general whose rare intellectual vigor and zealous advocacy of 
law reform contrasted with his own slower and more cautious temperament. His 
patience, however, his honesty of purpose, and his conciliatory disposition, here 
stood him in good stead; and he carried with him the good-will of the chancery bar 
when he quitted the woolsack. Upon the return of Lord Palmerston to power in 
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1859, Lord Campbell was made Lord Chancellor, and was followed by Lord West- 
bury ; but, after the memorable fall of the latter, about this time last yéar, Lord 
Palmerston, who could ill spare the services of Sir Roundell Palmer in the House of 
Commons, again offered the chancellorship to Lord Cranworth, who has filled it with 

credit ever since. No one would venture to claim for the retiring Chancellor such 
' fame as has been won by some of his predecessors, two of whom, and not the least 
illustrious, are still living at a very advanced age. In depth of learning, he cannot 
be compared with Lord St. Leonards, nor in versatility of genivs with Lord 
Brougham. Neither learning nor versatility, however, nor both combined, are 
sufficient to constitute a model Lord Chancellor; and Lord Cranworth has manifested 
some other qualifications, less remarkable indeed, but hardly less essential. In the 
first place, he possesses a sound and adequate knowledge of both our legal systems ; 
that is, of common law and equity. This is no small or ordinary attainment for 
an English lawyer. Lord Brougham, when he was intrusted with the Great Seal by 
Lord Grey, was chiefly known as an eloquent advocate at Nisi Prius, and a powerful 
debater in the House of Commons ; and though his marvellous talents and industry 
enabled him to master the principles of equity, and even to apply them as no other 
man could with so little experience, vet his judgments could not and do not command 
the same authority as those of less gifted Chancellors. On the other hand, Lord St. 
Leonards, though profoundly versed in the mysteries of real property law, had little, 
if any, practical acquaintance with common law. Lord Cranworth, before he became 
Lord Chancellor, had occupied a seat for some years on both the judicial benches, and 
earned the confidence of both branches of the legal profession. It is to this cireum- 
stance, too, as well as to his unblemished personal character, that he owes his 
influence in the House of Lords. Since his accession to office, he seems to have 
experienced no difficulty in presiding over that assembly, which Lord Westbury 
sometimes found so unruly. The secret of this, no doubt, is that Lord Cranworth 
has made no enemies; but his opinion on certain questions, such as those affecting 
criminal justice, is naturally received with the greater attention, because he is known 
to be familiar with the duties of a common law judge. The weak point in Lord 
Cranworth’s public life is his want of sympathy with reforms of the law. It is by 
no means an uncommon failing with those who are plunged early into the details of 
business, with the prospect of success and wealth, if they will but make the best 
of the existing system; with the risk, approaching to a certainty, of failure, if they 
insist on broaching “ crotchets” in the hope of amending it. The reason why so few 
successful lawyers are reformers is, that, until they have succeeded, no one cares to 
listen to their suggestions; and, after they have succeeded, their own interests are 
concerned in keeping things as they are; while, had they managed to gain a hearing 
sooner, they would probably not have succeeded at all. The only two men of our 
own times who have conspicuously risen superior to these anti-reforming tendencies, 
or retained energy enough to use the vantage-ground of a great position for the sake 
of initiating organic changes, are Lord Brougham and Lord Westbury ; and this is a 
merit which; in the eyes of posterity, will cover a multitude of sins. It would be 
ungrateful not to recognize the leading part which Lord Cranworth took in passing 
the Charitable Trusts Act, whence an important reform in the management of these 
vast endowments may hereafter be dated. On most other proposals for improving 
our legal system he has adopted what is called the “safe side,” and has done little to 
realize the vast designs bequeathed to him by Lord Westbury in his valedictory 
address to the House of Lords. Those designs, involving the formation of a complete 
digest as the proper basis for a future code, yet remain to be carried out. It would 
be too much to expect of the new Lord Chancellor, that he should devote himself to the 
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execution of a project which originated with a political opponent ; and the honor of 
accomplishing it will probably be still reserved, as it should be, for a liberal govern- 
ment. — The Times. 


Cuier Baron Pottock.— The judges are probably the best known of all our 
public men. A great politician addresses the House of Commons a certain number 
of times in the course of a session; but to the public at large he is but a name, 
representing particular political opinions. Even when he addresses a public meeting, 
or makes an after-dinner speech, he is more or less of an actor. A judge, on 
the other hand, transacts all his business in public. He is one of the shows, not only 
of London, but of every country town; and is constantly brought into direct personal 
relations, not only with every member of a large and most active profession, but with 
men in all ranks of life and on every sort of subject. He is, moreover, perfectly 
independent of those with whom he has to deal. His position is as secure as law 
and public feeling can make it. If he is ill-tempered, lazy, tyrannical, or even merely 
disobliging, he can indulge his failings without any special risk. No man can with 
perfect impunity give so much offence, or do so many and such deadly injuries, as an 
ill-disposed judge ; nor is any man so continually on his trial. It is pleasant to reflect, 
that, under these circumstances, the fifteen judges are, with hardly an exception, 
exceedingly popular, not only with the profession to which they belong, but with the 
public at large ; and we shall doubt whether any one éver took with him into retire- 
ment a larger share of hearty, affectionate admiration than the kind old man, who, 
after presiding over the Court of Exchequer for nearly a quarter of a century, retires 
into private life, full of freshness and vigor, and surrounded as closely as ever man 
was by all that should accompany old age. No doubt the Chief Baron had his failings. 
He had been so consummate an advocate at the bar, that he never quite threw off his 
old habits. He belonged to that class of judges who distinctly take a side in the 
course of a case, and make no mystery to the jury of the opinion which they have 
formed. It may admit of a good deal of argument, whether this habit does or does 
not favor substantial justice. To hit the exact line between fairly directing 
and unduly pleading from the bench is very difficult. Certainly the attempt to. be 
scrupulously neutral often ends in puzzling the jury, and in suggesting doubts 
to them on points which are in reality quite plain. Whether the Chief Baron always 
hit the golden mean, no one could possibly doubt of the goodness of the motives by 
which he was actuated. He may sometimes have been a little too much of an advo- 
cate, but he was always an advocate for what appeared to him the cause of justice, 
truth, and good morals; and of these he was no bad judge. There were two 
characteristics about his behavior on the bench, which no one could mistake, — his 
extraordinary gifts, and the extreme kindliness and even tenderness of his nature. 
When fairly roused in a case which put him on his mettle, he would speak with a 
vivacity, a choice of language, and a dignity and power of manner, which recalled the 
old leader of the Northern Circuit in its best days to those who had known him before 
he was a judge. His lighter gifts were singularly winning. He was full of humor. 
The solemn orations which he used to make on lord mayor’s day —a distinct and 
separate oration for each new lord mayor — were as good as a play, and will long 
form a pleasant tradition in Westminster Hall. His knack of committing innocent 
forgeries was another specimen of the general adroitness and dexterity of mind and 
body which distinguished all that he did. He once directed a letter to a barrister in 
a hand so exactly like that of the barrister himself (and a wretchedly bad hand it was), 
that his correspondent supposed that he must have left at his chambers an envelope 
addressed to himself. His talents, however, were not the most characteristic point 
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about him. We should doubt, whether, after all his long career, he had an enemy 
in the world, or even a casual acquaintance who did not feel towards him as a 
friend. Every tone of his voice, every expression that he used, when the occasion 
required it, was full of good nature and warmth of heart, though without a trace of 
weakness. He belonged to a race and generation which is hardly being renewed, but 
the felicity of his career will always be exceptional. A man who is distinguished from 
one end of life to the other —who, from being senior wrangler, develops rapidly 
into being the leader of the Northern Circuit, attorney-general, and chief baron — is, 
as the phrase goes, “commoner in fiction than in real life.’ Those who had 
the opportunity of seeing from day to day how very pleasant such a reality might be, 
learnt something from it which they are not likely to forget. — Pall Mall Gazette. 
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LIST OF AMERICAN AND BRITISH JUDGES. 


Ar the suggestion of several gentlemen of the bar, we have formed and publish 
below a complete list of United States Judges, and of the Judges and Law-officers of 
Great Britain and Ireland, corrected to the present time. 

For the list of the Judges of the United States District Courts, we are indebted to 
the courtesy of the Hon. J. H. Asuron, Assistant Attorney-General. We have been 
unable to procure the residences of all of these gentlemen, as the appointment of many 
of them, particularly of those in the Southern States, has been very recent. We trust 
these lists will be found useful, and hope, in succeeding numbers, to give similar lists 
of the Superior Courts of the several States and Territories, as well as of the British 
Provinces. 


SUPREME COURT OF THE UNITED STATES. 

Appointed. Residence. 
Satmon Portitanp Cuase, of Ohio, Chief Justice. . 1864. Washington. 
James Moore Wayne, of Georgia, Justice . . . . 1835. Washington. 
Ne son, of New York, Justice. . . Cooperstown, N.Y. 
Rosert Coorer Grier, of Pennsylvania, 1846. Philadelphia. 
Natuan Cuirrorp, of Maine, Justice . . . 1858. Portland, Me. 
Noau H. Swayne, of Ohio, Justice. . . . . . 1862. Columbus, Ohio. 
Samvev F. Mitter, of Iowa, Justice . . . . . 1862. Keokuk, Iowa. 
Davip Davis, of Illinois, Justice. . . Bloomington, Ill. 
Jounson of California, - 1863. Sacramento, Cal. 


Henry Sranpery, Attorney-General. . . . 1866. Cincinnati. 


COURT OF CLAIMS. 


Epwarp G. Lorine, of Massachusetts 

Davip of Pennsylvania . Judges. 
Exsenezer Peck, of Illinois 

. Cuarces C. Nort, of New York 


JUDGES OF THE DISTRICT COURTS. 


District. 

Maine... « « Epwarp Fox, of Portland. 

New Hampshire. . . + + Dantet of Manchester. 

Massachusetts. . . . « LOWELL, of Boston. 

Rhode Island . . . « JONATHAN R. Buttock, of Newport. 
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New York, Northern District . 
New York, Southern District . 
New York, Eastern District . 


New Jersey 


Pennsylvania, District 
Pennsylvania, Western Dtstrict. 


Delaware 

Maryland . 

Virginia 

West Virginia 

North Carolina 

South Carolina 

Georgia . 

Alabama . 

Mississippi. . 

Florida, Northern District 
Florida, Southern District . 
Louisiana, Eastern District 
Louisiana, Western District 
Texas, Eastern District . 
Texas, Western District 
Arkansas . ... 
Kentucky . . 

Ohio, Northern District . 
Ohio, Southern District . 
Michigan, Eastern District 
Michigan, Western District 
Indiana. . 

Illinois, Northern "District . 
Illinois, Southern District . 
Missouri, Eastern District . 
Missouri, Western District . 
Towa . 

Wisconsin . 

California . 

Oregon . 

Nevada . 

Minnesota . 
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Naraan K. Hatt, of Buffalo. 
Samvet R. Berts, of New York. 
Cuarces L. Bexepict, of Brooklyn. 
Ricuarp S. Fretp, of Princeton. 
Joun CapwaLaper, of Philadelphia. 
M‘Canp ess, of Pittsburg. 
Wirarp Hatt, of Wilmington. 
Wivuiam F. Gives, of Baltimore. 
Joun C. Unperwoopn, of Norfolk. 
Joun J. Jackson, of Parkersburgh. 
Georce W. Brooks. 
Georce S. Bryay. 
Joun ERSKINE. 
Ricuarp Busteep, of Mobile. 
Roserr A. Hitt. 
Puivip Fraser, of Fernandina. 
Tuomas J. Boynton, of Key West. 
Epwarp H. Dure tt, of New Orleans. 
( Vacant.) 
Joun C. Wartrovs, of Galveston. 
Tuomas H. Duvat. 
Henry C. CaLtpwett. 
Conatty F. Trice, of Nashville. 
Batuarp, of Louisville. 
Hiram V. Wixtson, of Cleveland. 
Humpurey H. Leavitt, of Steubenville. 
Ross Wi of Detroit. 
Sotomon L. Witney, of Grand Rapids. 
Davip McDona.p. 
Tuomas Drummonp, of Chicago. 
Samvuev H. Treat, Jr., of Springfield. 
Samcet Treat, of St. Louis. 
ARNOLD KREKEL. 
James M. Love, of Keokuk. 
AnprReEw G. MILLER, of Milwaukie. 
Ocpen HorrMay, of San Francisco. 
Martrauew P. Deapy, of Winchester. 
Mark W. Detanay, of Leavenworth. 
ALEXANDER W. Batpwrn, of Carson City. 
RensseEvaer R. Ne of St. Paul. 


SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


Davip K. Cartrer . 
Georce P. FisHer 
ABRAHAM B. OLIN 
ANDREW WYLIE 


VOL. I. 


Chief Justice 


Justices. 
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GREAT BRITAIN AND IRELAND. 


House or Lorps.— Law Lorps. 
Born. Raised to the Peerage. 


Frederick Thesiger, Lord Curtmsrorp, Lord High Chan- 


Henry Brougham, Lord AND 1830. 
Robert Monsey Rolfe, Lord Cranworth . . . 1850. 
Edward Burtenshaw Sugden, Lord Saint 1781. 1852. 
James Parke, Lord WENSLEYDALE . .... . . 1782. 1856. 
Thomas Pemberton-Leigh, Lord Kingspows . . . . 1793. 1858. 
Richard Bethell, Lord Westpury . . « 1861. 


John Lord Romitty, Master of the Rolls 


ENGLAND. 
Courts or CHANCERY. 
The Right Hon. Lord Cuetmsrorp (B. 1794; app. 1866), Zord High Chancellor. 

The Right Hon. Sir James Lewis Kyicut-Bruce (B. 1791; app. 1851); the 
Right Hon. Sir Georce James Turver (B. 1798; app. 1853), Lords Justices of the 
Court of Appeal. 

The Right Hon. Lord Romixty (B. 1801; app. 1851), Muster of the Rolls. 

Sir Ricnarp Torin Kinpersvey (B. 1792; app. 1851); Sir Jonn Srvarr 
(B. 1798; app. 1852); Sir Wirtiam Pace Woop (B. 1801; app. 1853), Vice- 
Chancellors. 


Court oF QuEEN’s BEencu. 
The Right Hon. Sir ALEXANDER JAMES Epmunp Cocksurn, Bart. (B. 1802; app. 
859), Lord Chief Justice. 
Sir Corry (B. 1813; app. 1859); Sir Joun (B. 1809; app. 


1861); Sir (B. 1804; app. 1864); Sir Ropert Lusx (app. 1865), 
Justices. 


Court or Common PLEAs. 


The Right Hon. Sir Wittiam Ere (B. 1793; app. 1859), Lord Chief Justice. 

Sir James Suaw Wixtes (B. 1515; app. 1855); Sir Jonn Barnarp Byes 
(B. 1801; app. 1858); Sir Henry Sixcer Keatine (B. 1804; app. 1860); Sir Moy- 
TaGUE Epwarp Smita (B. 1809; app. 1865), Justices, 


Court oF ExcHEQuER. 
The Right Hon. Sir Firzroy Kerry (B. 1796; app. 1866), Lord Chief Baron. 
Sir Samvet Martin (B. 1801; app. 1850); Sir George Witt1am WILLSHERE 
BramMwE (B. 1808; app. 1856); Sir Wiriiam Fay (B. 1804; app. 1857); 
Sir Gittery Picort (B. 1813; app. 1863), Barons. 


Hien Court oF ApMIRALTY. 
The Right Hon. Srepuen Lusuineton (B. 1787; app. 1839), Judge 


Courts OF PROBATE, AND OF Divorce Marrimoniat Causes. 


The Right Hon. Sir James Piaistep Wipe (B. 1816; app. 1863), Judge of Pro- 
bate, and Judge Ordinary. 
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Sir Hucu M‘Catmonr Cairns (B. 1819; app. 1866), Attorney-General. 
Sir Bovitt (B. 1814; app. 1866), Solicitor- General. 
Sir Roperr Josern Paitiimore (B. 1809; app. 1862), Queen’s Advocate. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.* 


Lord Cuetmsrorp, Lord High Chancellor. 

The Duke of BuckincHAM anp Cuanpos, Lord President of the Council. 

The Marquess of Salisbury, the Earl of Lonsdale, Earl Granville, former Presi- 
dents; Lord Brougham ; Lord Cranworth; Lord Saint Leonards; Lord Wensleydale ; 
Lord Kingsdown ; Lord Westbury ; Lord Romilly, Master of the Rolls; the Right Hon. 
Stephen Lushington ; Lord Justice Knight-Bruce ; Sir James Wigram, formerly Vice- 
Chancellor; Sir Edward Ryan, formerly Chief Justice of Bengal; Sir Frederick Pol- 
lock, Bart., formerly Lord Chief Baron; Lord Justice Turner; Lord Chief Justice 
Cockburn; Sir John Taylor Coleridge, formerly Judge of the Court of Queen’s Bench ; 
Lord Chief Justice Erle; Sir James Plaisted Wilde ; Sir Edward Vaughan Williams, 
formerly Judge of the Court of Common Pleas; Lord Chief Baron Kelly. 

Assessors. — Sir James WiLt1am CoLviLe and Sir Lawrence Peet, formerly 
Chief Justices of Bengal. 


SCOTLAND. 
Court oF Sessions. 
The Right Hon. Duncan McNEIt1 (B. 1794; app. 1851), Lord Justice General, and 
Lord President of the whole Court. 
The Right Hon. Joun Inciis (B. 1810; app. 1858), Lord Justice Clerk. 


Inner House. — First Division. 

The Lord Justice General, President. 

John Marshall, Lord Currtenitt (B. 1794; app. 1852); Sir George Deas, Lord 
Deas (B. 1804; app. 1853) ; James Crawford, Lord ArpMILLAN (B. 1805; app. 1855), 
Lords. 

Inner House. — Second Division. 

The Lord Justice Clerk, President. 

John Cowan, Lord Cowan (B. 1798; app. 1851); Hercules Robertson, Lord 
Bennoume (B. 1795; app. 1853); Charles Neaves, Lord Neaves (B. 1800; app. 1854), 
Lords. 

Outer House. 

William Penney, Lord Kintocu (B. 1801; app. 1858); the Hon. Charles Baillie, 
Lord Jerviswoope (B. 1804; app. 1859); Robert Macfarlane, Lord Ormipace (B. 
1802; app. 1862); Edward Francis Maitland, Lord Barcapre (B. 1808; app. 1862) ; 
David Mure, Lord Mvre (B. 1811; app. 1865), Lords Ordinary. 


Court OF JUSTICIARY. 
The Lord Justice General, the Lord Justice Clerk, Lord Cowan, Lord Deas, 
Lord ArpMILLAN, Lord Neaves, Lord Jerviswoope, Lords Commissioners. 


The Right Hon. Georce Parton (App. 1866), Lord Advocate. 
Epwarp SrratHern Gorpon, Esq. (App. 1866), Solicitor-General. 


* Each case is heard by only a part of the Committee, — generally three or four. The noblemen, not 
lawyers, are only nominal members. Lords Brougham and Saint Leonards, from age, and Sir James 
Wigram, from blindness, have ceased to take any very active part in the decision of cases. 
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TRELAND. 
Courts or CHANCERY. 
The Right Hon. Francis BLAckturne (B. 1782; app. 1866), Lord High Chancellor. 


The Right Hon. ABranAM Brewster (B. 1796; app. 1866), Lord Justice of the Court of 


Appeal. 
Vacant, — Master of the Rolls. 


Court ov QuEEN’s BENCH. 
The Right Hon. James Wurrestpe (B. 1804; app. 1866), Lord Chief Justice. 
JAmEs O'Brien, Esq. (B. 1806; app. 1858); Epmunp Hayes, Esq. (B. 1804; app. 1859); 
the Right Hon. Joun Davin FirzGeracp (B. 1815; app. 1860), Justices. 


Court or Common PLEAs. 


The Right Hon. James Henry Monanan (B. 1804; app. 1850), Lord Chief Justice. 
The Right Hon. Witu1AM Kroon (B. 1817; app. 1856); JonaTHan CurIsTIAn, Esq. 
(B. 1810; app. 1858); the Right Hon. Tuomas O'HaGan (B. 1810; app. 1865), Justices. 


Court oF EXCHEQUER. 


The Right Hon. Davin Ricnarv Prcort (B. 1800; app. 1846), Lord Chief Baron. 
Francis A. FrrzGeracp, Esq. (B. 1807; app. 1858); Henry G. Hucues, Esq. (B. 1813; 
app. 1859); the Right Hon. Rickarp Drasy (B. 1810; app. 1861), Barons. 


Tuomas F. Ketry, Esq. (B. 1803; app. 1855), Judge of the Court of Admiralty. 
The Right Hon. Ricuarp KEatinGE (B. 1793; app. 1843), Judge of Probate. 


The Right Hon. Jon& Epwarp Was (App. 1866), Attorney-General. 
Micuaret Morais, Esq. (B. 1827; app. 1866), Svlicitor-General. 
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